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Structural Excess Capacity and the Reach of Section 301

Structural excess capacity is not a naturally occurring market phenomenon. It arises
when governments distort the conditions of competition so that favored firms can
produce and export on terms that would not survive ordinary market discipline. The
relevant conduct is not confined to tariffs or classic border barriers. It also includes
regulatory barriers, selective enforcement, ownership restrictions, state-backed
advantages, and other inside-the-border interventions that preserve the appearance of
market access while weakening the ability of firms to invest, enter, scale, and compete
on the merits. Section 301 of the Trade Act of 1974 reaches acts, policies, and practices
that are unreasonable or discriminatory and burden or restrict United States commerce.
The conduct addressed here is unreasonable because it preserves formal openness
while damaging market contestability behind the border, suppresses United States
exports below competitive levels, and produces foreign advantages that would not exist
under competitive conditions. A formally open market in which institutional
arrangements prevent United States firms from competing effectively is, in substance, a
closed market. Traditional trade remedies do not reach that problem well because they
reactto the product afterithas already been produced and exported. We refer to the non-
tariff barriers as Anti-Competitive Market Distortions (ACMDs).

Anti-Competitive Market Distortions and the Three Pillars

ACMDs are government-created or government-enabled measures that raise rivals’

costs, restrict entry, reallocate rents toward favored firms, or otherwise prevent
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competition on the merits. ACMDs operate across three interdependent pillars of
economic development. Property rights covers legal certainty, contract enforcement,
investment security, and protection of assets, including intellectual property. Domestic
competition covers the actual conditions of rivalry inside the market, including barriers
to entry, regulatory barriers, directed credit, state aid, and misuse of competition policy.
International competition covers openness to cross-border competition, including
tariffs, licensing requirements, localization mandates, and related measures that raise
the cost of foreign entry. When governments weaken any of these pillars, productivity
falls, United States exports are suppressed, imports into the United States increase
under distorted conditions, and the burden on United States commerce becomes
measurable. The largest share of trade-related economic loss now arises from behind-
the-border regulatory and institutional distortions rather than from tariffs and other

border measures alone.

Tariff Methodology

The proposed tariffs are calibrated to the severity of the distortion in the foreign market
and to the significance of that country’s exports to the United States. The calculation
proceeds in three steps. First, the level of distortion in the foreign marketis measured as
the country’s ACMD mass, which is the percentage of GDP per capita lost to anti-
competitive market distortions across the three pillars. Second, the economic burden
that distortion places on United States commerce is estimated by scaling the ACMD
mass to the volume of imports the country sends into the United States. Third, that
burden is converted into an offsetting tariff rate applied to incoming goods from the
country. The method captures countries that can clearly damage United States
commerce even where the United States does not run a bilateral trade deficit with them,
which a deficit-based method alone would miss. Countries exporting less than $10
billion to the United States are excluded so that tariff responses are directed at markets
that materially affect United States commerce. The offset is proportionate and bounded,

with a pathway to zero when the underlying distortions are removed.
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Korea

Korea is a particularly strong case because the distortions are concentrated, mutually
reinforcing, and economically and strategically damaging. The conduct has two
elements: interventionist antitrust enforcement by the Korea Fair Trade Commission
(KFTC), and ex ante digital regulation under the Korean Online Platform Markets Act
(KOPMA). Ex ante regulation imposes asymmetric burdens before any consumer harmiis
demonstrated, freezes market structures, and raises compliance costs. The KFTC then
treats those distorted structures as evidence of dominance or abuse. Regulation and
enforcement reinforce each other and create a vicious circle. The conduct is not only
unreasonable but discriminatory in practical effect. The practical burden falls
disproportionately on large United States firms, particularly in digital markets, while
leaving domestic interests better positioned. The harm to the United States runs through
reduced digital services exports, lower market share in a key allied market, and broader
losses to United States firms and to the United States economy. It also runs through
strategic effects. By burdening United States firms in Korea while permitting Chinese
rivals to scale under state-linked advantages and comparatively softer treatment, the
Korean system creates the conditions for Chinese firms to consolidate strength in a
major allied market and then project that strength outward, including back into the
United States market through artificially cheap goods and digital services. The economic
loss is approximately $300 billion over ten years from interventionist antitrust
enforcement and approximately $128 billion from KOPMA-style ex ante regulation. Once
the interaction between the two is accounted for, the combined loss multiplies and rises
to as much as $525 billion over ten years. The suggested starting tariff is 20.31 percent,
with the capacity to scale to 30 percent if additional issues emerge, and a pathway to
zero contingent on the verifiable removal of the distortions.

India

India operates through two reinforcing channels: competition-policy implementation
and foreign-investment restrictions. On competition-policy implementation, the
Competition Commission of India increasingly applies ecosystem-level market
definitions, broader unfairness theories, expanding remedies, and EU-style reasoningin
digital and platform markets. The result is increased regulatory exposure for large United

States firms in sectors where scale and integration matter most. On foreign-investment
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restrictions, the architecture comprises equity caps, government-approval routes,
sourcing mandates, backend investment obligations, business-model restrictions, and
beneficial-ownership and security screening, applied across retail, e-commerce, media,
banking and financial-market infrastructure, pharmaceuticals, telecom, civil aviation,
defense, and space. The conduct is unreasonable because it preserves only conditional
access to the Indian market, constrains entry, scale, and business-model flexibility,
weakens contestability, and protects incumbents from foreign competition. The
discriminatory effect lies in practical burden rather than explicit nationality language.
Foreign firms bear heavier burdens in entering and operating at scale. The harm to the
United States is the loss of commercial participationin one of the world’s mostimportant
growth markets, in sectors that shape supply chains, logistics, technology adoption,
digital commerce, and future standards. The result is not only lost sales but a weaker
long-run United States commercial presence. Competition-policy implementation
accounts for approximately $41.76 billion in implied United States GDP drag over five
years. Foreign-investment restrictions account for approximately $114.48 billion. The
totalis $156.24 billion. The suggested starting tariff is 28.36 percent, with the capacity to
scaleto 30 percentifadditionalissues emerge, and a pathway to reduction or elimination
contingent on India’s verifiable reduction of the ACMDs identified.

European Union and United Kingdom Dynamic Alignment

The European Union pointturns on the EU’s sanitary and phytosanitary (SPS) regime and
the proposed arrangement under which the United Kingdom would remain aligned to a
moving EU rulebook covering SPS measures, food safety, pesticides, organics, and
related standards. Dynamic alighmentis notaone-time agreementon a fixed set of rules.
It is an ongoing obligation to keep pace with future EU rules. The commercial
consequence is that the United Kingdom would cease to be a distinct regulatory market
in these areas and would become an extension of the EU system. The conduct is
unreasonable because the relevant SPS barriers have repeatedly been challenged as
unscientific, precautionary, and unnecessarily trade restrictive, including in the WTO
beef hormones dispute and in sustained SPS Committee challenges to the EU’s hazard-
based approach to pesticide regulation. The arrangement would deprive the United
Kingdom of meaningful freedom to revise the rules that matter most to United States

exporters. Formal market access would remain, but competitive opportunity would be
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materially impaired. The discrimination lies in practical effect. The measures burden
United States production methods and United States regulatory approvals while favoring
producers already aligned with the EU rulebook. The affected products include United
States beef, pork, poultry, crop-protection products, and gene-edited agriculture. The
harm to the United States is the foreclosure of what might otherwise remain a more open
United Kingdom market, the extension of a heavily challenged EU regulatory system into
another major destination for United States exports, and the threat to the basis of recent
United States-United Kingdom commercial arrangements. The central estimate is $27.4
billion in foregone United States exports and $33.8 billion in foregone United States GDP.
The high-end estimate is $58.7 billion in foregone exports, $72.6 billion in foregone GDP,
and approximately 352,000 lost United States jobs. The suggested starting tariff is 21.04
percent for the European Union and 17.13 percent for the United Kingdom, with a strong
policy case for moving higher, including to 30 percent, if dynamic alignment hardens and
extends EU distortions into the United Kingdom market.

Common Logic and Remedy

Korea, India, and the European Union/United Kingdom cases involve different
mechanisms butshare acommon logic. Eachinvolves government measures that distort
competition, suppress United States exports, and burden United States commerce while
preserving only the form of openness. The suggested tariff response is tied to the severity
of the distortion and to the importance of the relevant market to the United States. The
purpose is to impose a proportionate economic consequence and to create a credible
incentive for reform where conventional trade remedies do not adequately reach inside-
the-border practices.
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