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Introduction

This submission addresses certain acts, policies, and practices of the named countries
under the Section 301 investigations initiated on March 11, 2026 into structural excess
capacity. Its core submission is that structural excess capacity is not a naturally
occurring market phenomenon, nor merely a byproduct of macroeconomic cycles. It is
the direct, measurable output of specific choices governments make, and those
choices are what this submission terms anti-competitive market distortions (ACMDs).
ACMDs are government-created or government-enabled interventions that raise rivals’
costs, restrict entry, and reallocate rents toward favored domestic firms, undermining
property rights, domestic competition, and international competition in ways that
reduce productivity and wealth creation. These measures preserve formal market
openness while materially restricting competitive entry in practice. US exports are
artificially reduced by the ACMDs referenced in this submission. Imports into the US are
artificially increased, directly contributing to the trade deficit, which is a key measure of
excess capacity caused by structural issues, the subject of this 301 submission.

This submission focuses on three distinct but related applications of that framework. In
Korea, one of the most consequential distortions lies in the combined operation of
digital regulation and competition policy implementation, which burdens US firms and,
by weakening them in a key allied market, creates strategic room for Chinese rivals. In
India, the relevant distortions arise through two reinforcing channels: competition
policy implementation and foreign investment restrictions, which together impair
market access, weaken contestability, and generate significant drag on the US
economy. Finally, this submission examines how the EU’s anti-competitive sanitary and
phytosanitary (SPS) regime reaches beyond the territory of the European Union itself
through the proposed UK-EU SPS agreement, extending EU regulatory distortions into
another major market for US exports. These issues are therefore not simply trade
issues, but questions of long-run US competitiveness and economic security as well.

By burdening US firms in Korea while permitting Chinese rivals to scale under state-
linked advantages and comparatively softer treatment, Korean digital ACMDs create the
conditions for Chinese firms to consolidate strength in a major allied market and then
project that strength outward. The immediate effect is reduced US digital services
exports to Korea and lower US market share there. The longer-term effect is more
serious: Chinese firms strengthened in Korea are better positioned to channel
artificially cheap goods and digital services into the United States market. India
presents a different but still serious pattern. There, the central problem is not direct
space being created for Chinese firms through comparatively softer treatment, but the
weakening of US commercial participation in one of the world’s most important growth
markets through foreign investment restrictions and competition-policy drift. Those
distortions suppress US opportunity in sectors that shape supply chains, technology
adoption, and future standards.
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The EU-UK SPS issue adds a narrower but important third dimension. The EU’s SPS
regime already burdens US commerce, and UK dynamic alignment would extend the
reach of those same EU distortions into the UK market, reducing what might otherwise
remain a distinct and potentially more open destination for US exporters. To date, the
EU’s dynamic alighment agreements have been with relatively small countries, such as
the EEA countries and Switzerland. Dynamic alighment with a large market like the UK
would be a serious precedent and, if replicated, would lead to potential economic
losses for US firms across multiple markets. The EU has increasingly sought to extend
its regulatory system to other countries through the operation of the Brussels effect.

The 301 statute authorizes action against acts, policies, or practices that are
unreasonable or discriminatory and burden or restrict US commerce. This submission
proceeds principally under the unreasonableness prong. Congress used
“unreasonable” as an independent and sufficient ground for intervention, and the
United States Trade Representative’s (USTR) initiation notice confirms that an act may
be unreasonable where, while not necessarily in violation of, or inconsistent with, the
international legal rights of the US, it is otherwise unfair and inequitable. Korea’s digital
ACMDs, India’s competition and investment distortions, and the spillover of EU SPS
distortions into the UK all fall within that standard. They are unreasonable because they
damage market contestability behind the border, suppress US exports below what
competitive conditions would yield, and inflate foreign competitive advantage above
what market conditions would support. Market access without market contestability is
commercially valueless. A formally open market in which institutional arrangements
prevent US firms from competing effectively is, in substance, a closed market.

To measure these distortions, this submission applies the ACMD model. The model
provides a structured, empirical framework for translating policy, regulatory, and
enforcement choices into measurable impacts on GDP per capita. It evaluates
distortions across three interdependent pillars of economic development: property
rights (PR), domestic competition (DC), and international competition (IC). Property
rights capture legal certainty, contract enforcement, investment security, and access to
assets including intellectual property. Domestic competition captures barriers to entry,
regulatory barriers, directed credit, state aid, misapplication of competition policy and
other restraints on rivalry within the market. International competition captures tariffs,
licensing requirements, localization mandates, and other barriers that raise the cost of
cross-border competition. The model then translates changes in these pillars into
measurable effects on GDP per capita, the country’s overall ACMD mass, and the
burden imposed on US commerce. The underlying work behind the ACMD framework
finds that the greatest share of trade-related economic loss now arises from behind-
the-border regulatory and institutional distortions rather than from tariffs and other
border measures alone.
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On that basis, this submission offers two options for correction. Option A, the deficit-
based offset method, is designed to isolate the unreciprocated burden on US
commerce by applying the relevant ACMD coefficient to the bilateral net trade deficit
and converting that burden into a reciprocity-adjusted offsetting tariff. Option B, the
import-exposure offset method, addresses cases in which a country may be highly
distortionary and may clearly damage US commerce even where the US does not run a
bilateral trade deficit with it. Under that approach, the tariff is derived from the country’s
ACMD mass and scaled in proportion to the significance of that country’s exports to the
US market. Countries that export smaller volumes to the US (under $10 billion) are
excluded from the tariffication process so that US responses can be used on key
markets that have significant impacts on US commerce. These options provide
proportionate and bounded responses that address the distortion at its source rather
than merely reacting to the oversupplied product after the fact.

The analysis that follows demonstrates the scale of the problem through three
connected applications of the ACMD framework. The Korea analysis shows that the
combined effect of Korean interventionist antitrust enforcement and ex-ante platform
regulation could impose a cost of up to $525 billion on the US economy over ten years.
Ex-ante regulation locks in asymmetric burdens and freezes market structures before
any evidence of consumer harm is established. On the other hand, interventionist
antitrust enforcement finds anti-competitive harm where there is none, and thus
damages productive, allocative and dynamic efficiencies leading to Type | losses. These
two approaches, if wrongly conceived, could lead to reduced market access for US
digital firms, reduced opportunity in the Korean market, and broader dynamic effects as
innovation, interoperability, and investment are chilled across technology ecosystems.
The India analysis shows that competition policy implementation and foreign
investment restrictions generate an estimated $156.24 billion in implied GDP drag on
the United States economy over a five-year period, with approximately $41.76 billion
attributable to competition policy implementation and approximately $114.48 billion
attributable to foreign investment restrictions. The EU-UK SPS issue illustrates a further
problem: ACMDs can be propagated beyond the home jurisdiction itself. The proposed
UK-EU SPS agreement would extend a heavily challenged EU regulatory system into the
UK market and foreclose up to $58.7 billion in exports and $72.6 billion in GDP.

This submission therefore proceeds in four steps. It first establishes the statutory nexus
between ACMDs and structural excess capacity and explains why ACMDs are
unreasonable within the meaning of Section 301. It then sets out the ACMD analytical
framework and the means by which distortion is measured across the property rights,
domestic competition, and international competition pillars. It next presents two
corrective options for calibrating an offsetting response. It then turns first to the Korean
record, explaining how Korea’s digital ACMDs operate, how they burden United States
commerce, and why their effect extends beyond commercial loss into the trade-
security sphere. It next addresses India’s competition-policy and foreign-investment
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distortions, which impair US market access and weaken contestability across key
sectors of a major growth economy. It then examines the extension of EU SPS anti-
competitive market distortions into the UK through dynamic alignment. Together, these
examples show how ACMDs can burden United States commerce directly, distort
competition behind the border, and in some cases reach beyond the regulating
jurisdiction into third-country markets that would otherwise remain more open to US
firms.

Statutory Nexus: Anti-Competitive Market Distortions
and Structural Excess Capacity

Under Section 301 of the Trade Act of 1974, the United States Trade Representative is
authorized to take action against any act, policy, or practice of a foreign country that is
"unreasonable or discriminatory and burden[s] or restrict[s] United States commerce."
On March 11, 2026, the Trade Representative initiated investigations under that
authority into the acts, policies, and practices of sixteen economies on the basis that
those economies have developed production capacity "untethered from the incentives
of domestic and global demand," generating structural excess capacity that displaces
United States domestic production and burdens United States commerce.? The core
submission of this filing is that structural excess capacity is not a naturally occurring
market phenomenon but the measurable output of specific choices governments make,
what this submission terms ACMDs.® ACMDs artificially reduce US exports and increase
imports, directly contributing to the trade deficit and US overcapacity concerns as
detailed.

Since ACMDs preserve formal market openness while restricting competitive entry in
practice, they cannot be corrected by conventional trade remedies.* The conventional
trade remedies of anti-dumping duties, safeguard actions, and countervailing duty
measures are each designed to address the oversupplied product once it has already
been produced. The result is a ratcheting effect, in which one country's trade remedies

19 U.S.C. § 2411(a)(1), (b)(1).

2 Initiation of Section 301 Investigations: Acts, Policies, and Practices of Certain Economies Relating to
Structural Excess Capacity and Production in Manufacturing Sectors, 91 Fed. Reg. 12,886, 12,887 (Mar.
17, 2026) (Docket No. USTR-2026-0067).

3Shanker A. Singham, Trade Policy in the Trump Administration: Advancing Reduction of Anti-Competitive
Market Distortions (Washington, DC: Competere LLC and the Growth Commission, Aug. 21, 2025);
Shanker A. Singham, International Trade, Regulation and the Global Economy: The Impact of Anti-
Competitive Market Distortions (London: Routledge, 2025).

4 Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy: Trade
Liberalisation, Competitive Markets and Property Rights Protection (London: Routledge, 2023), chap. 4;
Shanker A. Singham, Written Testimony before the House Judiciary Subcommittee on the Administrative
State, Regulatory Reform, and Antitrust, hearing on “Anti-American Antitrust: How Foreign Governments
Target U.S. Businesses,” 119th Cong., Dec. 16, 2025.
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distort the flow of oversupplied product into other countries, which must then react by
safeguarding their own markets.® A more effective approach addresses the distortion at
its source. By identifying the ACMD operating within the subject economy and applying
a tariff calibrated to the scale of that distortion, the United States can correct the
institutional failure that generates excess capacity without creating additional wealth
destructive distortions in the global system.® This submission establishes that the
ACMDs maintained by the economies under review each satisfy both statutory tests:
they are unreasonable within the meaning of Section 301, and they burden and restrict
United States commerce in measurable, quantifiable terms.”

The Statutory Distinction between "Unreasonable or Discriminatory"

Under Section 301 of the Trade Act of 1974, the United States Trade Representative may
take action against any act, policy, or practice of a foreign country that is "unreasonable
or discriminatory and burdens or restricts United States commerce."® The statute
defines each term separately. A practice is unreasonable where, "while not necessarily
in violation of, or inconsistent with, the international legal rights of the United States, it
is otherwise unfair and inequitable."® Discriminatory practices include those that deny
national or most-favored-nation treatment to United States goods, services, or
investment.’® The investigations initiated on March 11, 2026 proceed under the
unreasonable or discriminatory standard, and that standard governs this submission."

The requirement under Section 301 is that the measures complained of be
“unreasonable” or “discriminatory”.'? Section 338 of the Trade Act of 1974 separately
addresses foreign discrimination against United States commerce and requires a
finding of “discriminatory” treatment as a condition of action, whereas Section 301
identifies "unreasonableness" as an independent and sufficient ground for
intervention.’® This structural divergence carries dispositive legal weight under the
following Supreme Court precedents:

e The Canon of Negative Implication (Russello v. United States): In Russello v.
United States, 464 U.S. 16, 23 (1983), the Court held that "[w]here Congress
includes particular language in one section of a statute but omits itin another
section of the same Act, it is generally presumed that Congress acts intentionally

5 Singham, Trade Policy in the Trump Administration; Singham and Abbott, Trade, Competition and
Domestic Regulatory Policy, chap. 5.

8 Singham, International Trade, Regulation and the Global Economy, chap. 6.

719 U.S.C. 8§ 2411(a)(1), (b)(1); 91 Fed. Reg. at 12,890.

819 U.S.C. § 2411(b)(1).

919 U.S.C. § 2411(d)(3)(A).

919 U.S.C. § 2411(d)(5).

91 Fed. Reg. at 12,890.

219 U.S.C. § 2411(b)(1).

19 U.S.C. 8 1338.
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and purposely in the disparate inclusion or exclusion." The presence of
"unreasonable" as an alternative ground in Section 301, and its conspicuous
absence in the discrimination-restricted Section 338, proves that Section 301
was designed to reach a broader category of conduct than mere origin-based
discrimination.™

e The Rule Against Surplusage (Bailey and Corley): To interpret "unreasonable"
as requiring a finding of "discriminatory" treatment would violate the cardinal
rule of statutory construction: that a statute must be construed so that "no
clause, sentence, or word shall be superfluous, void, or insignificant" (Corley v.
United States, 556 U.S. 303, 314 [2009]). As emphasized in Bailey v. United
States, 516 U.S. 137, 145 (1995), the Court "assume[s] that Congress used each
term in a statute advisedly." If "unreasonable" acts were limited only to those that
are "discriminatory,” the term "unreasonable" would be rendered mere
surplusage, effectively read out of the statute.’®

That Congress used "unreasonable" as an alternative and sufficient ground in Section
301 while imposing a discrimination requirement separately in Section 338 means that
Section 301 is intended to capture behavior that may on its face not be discriminatory
but is nevertheless unreasonable. The USTR's initiation notice for these investigations
confirms this framing, defining an unreasonable act as one that, "while not necessarily
in violation of, or inconsistent with, the international legal rights of the United States, is
otherwise unfair and inequitable."®

The second statutory element requires that the acts, policies, and practices burden or
restrict United States commerce. United States commerce is burdened or restricted
when the overall volume of trade can be shown to be artificially lowered by a foreign
country practice: United States exports are suppressed below what competitive
conditions would yield, and United States imports are inflated above what the market
would generate. ACMDs inflict measurable wealth destruction on the United States
economy. By artificially lowering the cost structures of foreign producers through
regulatory barriers, asymmetric competition enforcement, and entry barriers, foreign
governments incentivize localized overproduction. The dual result is the dumping of
excess capacity into the United States market and the foreclosure of United States
exports abroad. By cutting down United States exports and artificially increasing
imports, the trade deficit is much larger than it would be in the absence of these
distortions."

4 Russello v. United States, 464 U.S. 16, 23 (1983).

8 Bailey v. United States, 516 U.S. 137, 145 (1995); Corley v. United States, 556 U.S. 303, 314 (2009).

691 Fed. Reg. at 12,890; 19 U.S.C. § 2411(d)(3)(A).

719 U.S.C. 8 2411(b)(1); Singham, Trade Policy in the Trump Administration: Advancing Reduction of Anti-
Competitive Market Distortions.
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Under ordinary trade rules, discrimination is fundamentally about origin. But General
Agreement on Tariffs and Trade (GATT) jurisprudence has moved close to a competition
test. Article lll:2 and the broader national treatment principle are designed to protect
the “equality of competitive opportunity” between imported and domestic products.'®
As World Trade Organization (WTO) jurisprudence has confirmed (most notably in Japan
— Taxes on Alcoholic Beverages (1996), Korea — Taxes on Alcoholic Beverages (1999),
and Chile — Taxes on Alcoholic Beverages (2000)), Article Il does not protect specific
trade volumes; it protects the expectations of a competitive relationship between
imported and domestic products. A discriminatory act occurs when a state uses its
sovereign power, through taxes or regulations, to alter the conditions of competition
specifically to favor domestic goods over foreign ones.’ It is notable that GATT Article
ll1:2 itself, in requiring that measures not be applied "so as to afford protection to
domestic production," moves toward a competition-based test rather than a purely
origin-based one, acknowledging that formally neutral measures can still distort
competitive conditions in impermissible ways.?° If discrimination is altering the
conditions of competition based on origin, unreasonableness under Section 301 is
destroying the competitive architecture of the market itself regardless of origin. The
guestion is not whether a foreign measure treats United States goods differently from
domestic ones. The question is whether a foreign government's conduct, though
formally origin-neutral, alters the conditions of competition, and in so doing damages
US firms.?'

The Meaning of Unreasonable: Market Contestability as the Standard

The clues to what unreasonableness means in this context are found where trade
disciplines and competition policy intersect. A foreign practice can be unreasonable
without being discriminatory, and the existing architecture of trade law provides
guidance on where that line falls.?

Two complementary standards illuminate the content of unreasonableness. The first is
the rule of reason as developed in United States antitrust law. Under the rule of reason,
conduct is assessed not by its form but by its effect on competition: a restraint that
subverts the competitive process fails the test regardless of whether it is formally

8 General Agreement on Tariffs and Trade art. 1ll:2, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194; Singham
and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 6.

" WTO Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted Nov. 1, 1996, DSR 1996:1, 97; Appellate Body Report, Korea - Taxes on Alcoholic
Beverages, WT/DS75/AB/R, WT/DS84/AB/R, adopted Feb. 17, 1999, DSR 1999:1, 45; Appellate Body
Report, Chile - Taxes on Alcoholic Beverages, WT/DS87/AB/R, WT/DS110/AB/R, adopted Jan. 12, 2000,
DSR 2000:l, 281; Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 6.

20 General Agreement on Tariffs and Trade art. lll:1, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194; Singham
and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 6.

2 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 4.

2 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 4.
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discriminatory or formally neutral.?® As Justice Brandeis established in Chicago Board of
Trade v. United States, the true test of legality is whether the restraint imposed is such
as merely regulates and perhaps thereby promotes competition, or whether itis such as
may suppress or even remove competition, determined by reference to the conditions
of the market before and after the restraint was imposed.?* The second is the
reasonable man test, that foundational common law standard by which conduct is
measured against what a prudent and reasonable man, guided upon those
considerations which ordinarily regulate the conduct of human affairs, would do.*®
Applied to government conduct in a trade context, the standard asks whether a
government acting in good faith to advance a legitimate policy objective would adopt
the measure in question. A practice that no reasonable government pursuing a genuine
regulatory goal would adopt, and that instead functions to remove competitive
conditions for protectionist advantage, fails this test independently of its economic
effects.?® Together, these two standards define the operative meaning of
unreasonableness in a trade context: a practice is unreasonable if it either subverts the
competitive process as measured by its economic effects, or falls so far outside the
bounds of legitimate government conduct that no reasonable government pursuing
genuine policy objectives would adopt it.

Applied to trade, both standards point to the same conclusion. A foreign government
practice that subverts the goals of trade agreements is unreasonable, and those goals
are well established. From Adam Smith and David Ricardo through the General
Agreement on Tariffs and Trade, the purpose of trade liberalization is to ensure that
global consumers benefit from comparative advantage by removing barriers to market
access.?’” A practice that grants formal market access while damaging market
contestability behind the border subverts that purpose entirely. It delivers the form of
trade openness while eliminating its substance. The question for each ACMD identified
in this submission is whether that ACMD can be said to subvert the goals of trade so as
to render a formally open market effectively closed to United States exporters.
Competitive markets inside borders are a prerequisite to open trading systems. Those
systems make no economic sense to the exporting country if they are totally
undermined by practices operating within the importing market.?®

2 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 3.

24 Chicago Board of Trade v. United States, 246 U.S. 231, 238 (1918).

% Blyth v. Birmingham Waterworks Co., 11 Ex. 781, 784 (1856) (Baron Alderson).

% Shanker A. Singham and D. Daniel Sokol, “Public Sector Restraints: Behind-the-Border Trade Barriers,”
Texas International Law Journal 39 (2004): 625; Singham and Abbott, Trade, Competition and Domestic
Regulatory Policy, chap. 4.

%7 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, chap. 1.

2 Shanker A. Singham, “Market Access and Market Contestability: Is the Difference Purely Semantics: A
Business Perspective,” Brooklyn Journal of International Law 25 (1999): 337; Singham and Abbott, Trade,
Competition and Domestic Regulatory Policy, chap. 1.
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How ACMDs Satisfy the Unreasonableness Standard

The statute itself expressly reaches this conclusion. Acts, policies, and practices are
“unreasonable if the act, policy, or practice, while not necessarily in violation of, or
inconsistent with, the international legal rights of the United States, is otherwise unfair
and inequitable.?®” Unreasonable practices include but are not limited to any act,
policy, practice, or combination thereof which:*

e Denies fair and equitable:

@)
@)

opportunities for the establishment of an enterprise

provision of adequate and effective protection of intellectual property
rights notwithstanding the fact that the foreign country may be in
compliance with the specific obligations of the Agreement on Trade-
Related Aspects of Intellectual Property Rights

nondiscriminatory market access opportunities for United States persons
that rely upon intellectual property protection

market opportunities, including the toleration by a foreign government of
systematic anti-competitive activities by enterprises or among
enterprises in the foreign country that have the effect of restricting, on a
basis that is inconsistent with commercial considerations, access of
United States goods or services to a foreign market

e Constitutes export targeting
e Constitutes a persistent pattern of conduct that:

o

@)
@)
@)
@)

denies workers the right of association

denies workers the right to organize and bargain collectively
permits any form of forced or compulsory labor

fails to provide a minimum age for the employment of children
fails to provide standards for minimum wages, hours of work, and
occupational safety and health of workers

e Constitutes a persistent pattern of conduct by the government of a foreign
country under which that government fails to effectively enforce commitments
under agreements to which the foreign country and the United States are parties,
including with respect to trade in goods, trade in services, trade in agriculture,
foreign investment, intellectual property, digital trade in goods and services and
cross-border data flows, regulatory practices, state-owned and state-controlled
enterprises, localization barriers to trade, labor and the environment,
anticorruption, trade remedy laws, textiles, and commercial partnerships

This statutory formulation captures the precise mechanism through which ACMDs
operate: not through origin-based discrimination, but through the systematic

2919 U.S.C. § 2411(d)(3)(A).
19 U.S.C. § 2411(d)(5)(A)-(B).
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institutional undermining of competitive conditions that renders market access, once
formally achieved, commercially meaningless.*'

ACMDs satisfy the unreasonableness standard in two distinct ways. First, they
artificially restrict the ability of United States exporters to succeed in foreign markets by
granting market access but denying market contestability. Market access without
contestability is commercially valueless: a United States exporter that can enter a
market formally but cannot compete effectively because the market's institutional
architecture is designed to exclude it has achieved nothing. The issues of access and
contestability are intractably interrelated, and the ability to access a market is
completely vitiated if, once entered, the market is not competitive.*? Second, ACMDs
artificially boost domestic firms through subsidies and actions that have the same
effect as subsidies, producing levels of exports into the United States market that are
not connected to business acumen, but rather to ACMDs in the market. ACMDs also
operate behind the border to undermine the institutional foundations of competitive
markets: by utilizing discriminatory licensing regimes, forced technology transfers, and
the selective application of domestic competition law, foreign states substitute
transparent tariff protection with opaque regulatory protectionism. These interventions
structurally disadvantage foreigh entrants while incubating domestic incumbents,
driving unnatural scale, and leading directly to overcapacity.®?

e One category of ACMD is particularly pernicious and difficult to detect: the use
of competition policy as an instrument for burdening United States commerce in
an unreasonable fashion. This distortion shelters within the very agency that is
supposed to promote competition and thereby improve domestic competition
pillar scores, making it uniquely difficult to identify as a trade barrier:
interventions by a competition authority carry the appearance of advancing the
competitive environment, even when in practice they are being deployed to
damage United States firms. Regrettably, in many jurisdictions subject to these
investigations, competition agencies are being used to deliberately damage
United States firms. The evidence for this general pattern spans multiple
jurisdictions and sectors: in Korea, regulatory measures affecting digital markets
have predominantly burdened large United States firms while leaving firms
connected to major Chaebol groups comparatively unaffected, with large Korean
firms better positioned to rely on domestic lobbying to resist over-enforcement
that United States firms cannot; in India, regulatory initiatives directed at online

31 Shanker A. Singham, “Market Access and Market Contestability: Is the Difference Purely Semantics: A
Business Perspective,” Brooklyn Journal of International Law 25 (1999): 337; Shanker A. Singham,
“Advancing the Competition and Trade Policy Agenda: Public Sector Restraints on Trade in the Free Trade
Area of the Americas,” International Antitrust Bulletin (2001); Shanker A. Singham and D. Daniel Sokol,
“Public Sector Restraints: Behind-the-Border Trade Barriers,” Texas International Law Journal 39 (2004):
625.

%2 Singham, “Market Access and Market Contestability,” 337.

33 Singham, International Trade, Regulation and the Global Economy, chap. 6; Singham and Abbott, Trade,
Competition and Domestic Regulatory Policy, chap. 4.
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commerce and platform operation have been applied principally to United
States firms while domestic firms have not been subject to comparable
obligations; and the pattern extends beyond digital markets into sectors such as
pharmaceuticals, where compulsory licensing has been structured to
disproportionately affect innovative foreign manufacturers while favoring local
producers. In the European Union, the United Kingdom, and China, the manner
in which competition law is implemented has itself become anti-competitive,
with interventionist enforcement leading to consumer welfare losses that
damage both domestic economies and United States commercial interests.*

e The problem falls with particular force on United States firms in the technology
sector, where foreign competition authorities have deployed highly
interventionist enforcement and ex-ante regulatory frameworks that specifically
target United States firms. In Korea, the Korea Fair Trade Commission applies
competition law in a highly interventionist manner that specifically targets the
United States technology sector, compounded by the Korean Online Platform
Markets Act, an ex-ante regulatory system whose precautionary approach
disciplines conduct that is in fact pro-competitive. These two policies are
mutually reinforcing: ex-ante regulation locks in asymmetric burdens and freezes
market structures before any evidence of consumer harm is established,
creating the very conditions that interventionist antitrust enforcement then cites
as evidence of dominance, producing a vicious circle of allocative, productive,
and dynamic inefficiency. The combined effect of Korean interventionist antitrust
enforcement and ex-ante platform regulation could impose a cost of up to $525
billion on the United States economy over ten years.?® The Competere
Foundation's analysis of India demonstrates the same pattern and its
measurable scale: the Competition Commission increasingly employs
ecosystem-level market definitions that target United States platforms, drifting
toward capability-based reasoning that departs from effects-based
enforcement, and the combined effect of competition policy enforcement drift
and foreign investment restrictions in India generates a five-year loss to the
Indian economy of $173.6 billion and a five-year drag on the United States
economy of $156.24 billion.

Even the WTO’s non-discriminatory standard has been interpreted in a manner that
applies a test that approximates a competition standard.*® For example, under the line

34Shanker A. Singham, Written Testimony before the House Judiciary Subcommittee on the
Administrative State, Regulatory Reform, and Antitrust, hearing on “Anti-American Antitrust: How Foreign
Governments Target U.S. Businesses,” 119th Cong., Dec. 16, 2025, paras. 20, 34; Singham, Trade Policy in
the Trump Administration: Advancing Reduction of Anti-Competitive Market Distortions.

% Shanker A. Singham, Advice on Application of Competition Policy Against Large U.S. Firms in Korea
(Washington, DC: Competere Foundation, Oct. 2025).

% Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy: Trade
Liberalisation, Competitive Markets and Property Rights Protection (Abingdon, Oxon; New York:
Routledge, 2023), 134-55.
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of cases interpreting GATT Article 1ll:2, we find the test moving from the so-called aim
and effect test (where you look at the country’s aim of legislation and its effect to assess
discrimination to a standard that says that a government action may violate Article 111.2
if it damages the equality of competitive opportunity between like products or those
that are directly competitive or substitutable.®” Similar provisions exist for services
under the General Agreement on Trade in Services (GATS) Article XVII.*® But the
unreasonableness standard extends the scope of actionable government actions still
further under section 301.

Where a government directs massive non-commercial capital into state-owned or
state-backed enterprises, driving production entirely untethered from domestic or
global market demand, the state may not be directly discriminating against foreign
products but may be damaging the competitive opportunity between products (under
the Article Ill.2 GATT standard). A foreign company might be regulated identically to the
domestic over-producer, but the competitive opportunity is still damaged because the
conditions of competition between the foreign (US) firm and the domestic firm are no
longer equal as the domestic firm benefits from governmental distortions. If the barriers
to United States exports in a country are attributable to ACMDs, those barriers may be
unreasonable and harmful without being discriminatory.*®

Where a country adopts a regulatory approach that damages competition in its own
market, it damages United States exports but also damages the domestic economy. The
government practice may affect domestic and foreign companies alike, but since it
damages US commerce it falls within Section 301's unreasonableness scope. It
satisfies both the rule of reason test and the reasonable man test, because no
government acting in good faith to advance a legitimate regulatory objective would
adopt a framework whose primary effect is to eliminate competitive opportunity for
foreign firms.*°

7 WTO Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted Nov. 1, 1996, DSR 1996:1, 97; Appellate Body Report, Korea - Taxes on Alcoholic
Beverages, WT/DS75/AB/R, WT/DS84/AB/R, adopted Feb. 17, 1999, DSR 1999:1, 45; Appellate Body
Report, Chile - Taxes on Alcoholic Beverages, WT/DS87/AB/R, WT/DS110/AB/R, adopted Jan. 12, 2000,
DSR 2000:l, 281.

% General Agreement on Trade in Services art. XVII, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1B, 1869 U.N.T.S. 183; Shanker A. Singham, Market Distortions in
Privatisation Processes (Abingdon, Oxon; New York: Routledge, 2024).

%991 Fed. Reg. at 12,887-88; Singham, International Trade, Regulation and the Global Economy, chap. 2.
40 Alden F. Abbott and Shanker A. Singham, “Enhancing Welfare by Attacking Anticompetitive Market
Distortions,” Concurrences, no. 4 (2011); Singham and Abbott, Trade, Competition and Domestic
Regulatory Policy, chap. 4.
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By framing unreasonable conduct through the lens of competition law, Section 301
becomes a tool not just to fight border barriers, but to address structural, economy-
wide practices that distort markets at scale.*’

Precedent: The 2018 China Section 301 Investigation

The 2018 Section 301 investigation into China's acts, policies, and practices related to
technology transfer, intellectual property, and innovation provides the modern template
for applying the unreasonableness standard to systemic, competition-distorting
government conduct, and looking at how the USTR handled it provides a good case
study of how the unreasonable versus discriminatory framework operates in practice.
Following an investigation initiated in August 2017, the USTR's March 2018 report
concluded that four categories of Chinese policy constituted acts that were
unreasonable or discriminatory and burdened or restricted United States commerce:
the use of foreign ownership restrictions and administrative licensing to coerce United
States companies into transferring technology to Chinese firms; the forcing of United
States licensors to accept non-market-based licensing terms; the state-directed
acquisition of United States companies and assets to obtain cutting-edge technologies
and intellectual property; and the conducting and supporting of unauthorized cyber
intrusions into United States commercial computer networks to steal trade secrets.*?

The USTR bifurcated its response along the statutory distinction between discriminatory
and unreasonable conduct. Under the Trade Act of 1974, a practice is discriminatory if it
denies national treatment or most-favored-nation treatment to United States
commerce, and a practice is unreasonable if, while not necessarily violating
international legal rights or trade agreements, it is still unfair and inequitable. In the
2018 China 301 action, the USTR implicitly acknowledged the difference between
traditional trade discrimination and broader, competition-distorting unreasonableness.
China's technology licensing regulations, which explicitly treated foreign intellectual
property owners differently from domestic ones in violation of WTO and the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) obligations, were
addressed as discriminatory through concurrent WTO dispute settlement
proceedings.** The remaining three categories of conduct, forced technology transfer
through joint venture requirements, state-directed outbound sovereign wealth

41 Shanker A. Singham, “How to Manage Anti-Competitive Market Distortions in the Global Economy,”
Concurrences, no. 4 (2026); Singham and Abbott, Trade, Competition and Domestic Regulatory Policy,
chap. 4.

42 Office of the United States Trade Representative, Findings of the Investigation into China’s Acts,
Policies, and Practices Related to Technology Transfer, Intellectual Property, and Innovation (Washington,
DC: Office of the United States Trade Representative, Mar. 22, 2018), 3-5; Office of the United States
Trade Representative, 2026 National Trade Estimate Report on Foreign Trade Barriers (Washington, DC:
Office of the United States Trade Representative, 2026), 75-76.

43 Office of the United States Trade Representative, Findings of the Investigation into China’s Acts,
Policies, and Practices Related to Technology Transfer, Intellectual Property, and Innovation, sec. lll.D, 55.
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investments to buy up United States technology startups, and cyber intrusions, did not
fit a standard WTO discrimination analysis. They were structural, extra-legal
mechanisms of state capitalism. The bulk of the tariff action, initially calibrated at $50
billion in affected trade and ultimately expanding to cover approximately $370 billion in
Chinese imports, was brought under the unreasonable prong precisely because these
practices distorted global competition and unfairly burdened United States commerce
outside the bounds of traditional, adjudicable trade rules.** The 2018 investigation thus
established that the unreasonable standard reaches systemic, anti-competitive market
distortions when traditional discrimination frameworks fall short.

The present investigations apply this same legal framework in a different factual
context. The 2018 investigation concerned technology transfer, intellectual property,
and innovation. The present investigations concern structural excess capacity driven by
internal state interventions that distort competition and burden United States
commerce. The 2018 investigation established that opaque, internal state interventions
were unreasonable because they fundamentally distorted the competitive landscape,
even if they bypassed traditional border tariffs or explicit WTO violations. Structural
excess capacity driven by ACMDs is unreasonable for precisely the same reason: it
removes competitive opportunity through the institutional elimination of market
discipline rather than through differential treatment of foreign goods. Foreign
governments pursuing industrial strategies through subsidies, suppressed wages, and
non-commercial state-owned enterprises drive production untethered from the
incentives of domestic and global demand, constituting an unreasonable
macroeconomic intervention that displaces United States production and burdens
United States commerce.*

The Analytical Framework: Measuring the Distortion

To operationalize enforcement against structural overcapacity, this submission
recommends that the USTR evaluate distortions across three fundamental pillars of
economic activity. The ACMD model provides a structured, empirical framework for
translating policy, regulatory, and enforcement choices into measurable impacts on
GDP per capita. The model is desighed as a scalable analytical tool that can be applied
across countries, sectors, and firms to assess how institutional and policy distortions
affect long-run economic growth. Rather than relying on ex post market outcomes, the
model assesses policy and institutional inputs and maps them onto growth-relevant
channels, translating distortions, using empirically calibrated elasticities, into projected
GDP per capita effects over time. A central insight of this work is that distortions are

44 Office of the United States Trade Representative, Findings of the Investigation into China’s Acts,
Policies, and Practices Related to Technology Transfer, Intellectual Property, and Innovation, secs. I1.D,
43;IV.D, 147;V.C, 171; 83 Fed. Reg. 14,906 (Apr. 6, 2018).

4591 Fed. Reg. at 12,887, Singham, International Trade, Regulation and the Global Economy, chap. 2.
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frequently cumulative and compounding: layered regulation, enforcement
asymmetries, and behind-the-border barriers can materially suppress innovation,
productivity, and income growth, and in many cases the primary long-term costs of
such distortions are borne by the jurisdictions implementing them.*® The three pillars
are as follows:

e PR, Property Rights: Captures distortions that weaken legal certainty, contract
enforcement, investment security, and access to assets including land, capital,
and intellectual property. If property rights are left unprotected, the incentive to
invest, compete, and innovate is reduced. The property rights index is
constructed from sub-factors covering the efficiency of the legal framework in
challenging regulations and settling disputes, intellectual property protection,
the integrity of the legal system, the strength of minority investor protection, and
the cost and time of enforcing contracts. PR distortions raise risk premia,
increase the cost of capital, and reduce incentives to enter or expand within a
market. A one-point improvement in the property rights pillar score is associated
with a 6.86 percentincrease in GDP per capita.

e DC, Domestic Competition: Captures distortions that restrict rivalry within a
market, such as directed credit, state aid that alters competitive neutrality, and
entry barriers. Degradation of the DC pillar is the primary institutional driver of
structural overcapacity. The domestic competition index is constructed from
sub-factors covering business freedom, labor market flexibility, financial
freedom, infrastructure and utilities access, including electricity availability and
logistics performance, government integrity, and market openness measures
reflecting the extent to which government policies enable or restrict competitive
behavior in the domestic economy. DC distortions reduce contestability and
diminish competitive pressure within the market. A one-point improvement in
the domestic competition pillar score is associated with an 8.03 percent
increase in GDP per capita, the largest coefficient of the three pillars.

e IC, International Competition: Captures distortions that impede cross-border
competition and market access, including tariffs, border non-tariff barriers such
as discriminatory standards and conformity assessment regimes, licensing
requirements, localization mandates, restrictions on foreign participation, and
other measures that raise compliance costs or foreclose entry by foreign
producers. The international competition index is constructed from sub-factors
covering tariff and non-tariff barriers, trade facilitation metrics, including
logistics performance indicators on customs efficiency and timeliness of
shipments, and trade freedom scores derived from trade-weighted average tariff
rates and qualitative evaluation of non-tariff barriers. IC distortions segment
markets, reduce competitive pressure exerted by imports and foreign
investment, and suppress United States exports by foreclosing the market

46 Shanker A. Singham, International Trade, Regulation and the Global Economy: The Impact of Anti-
Competitive Market Distortions (London: Routledge, 2025).
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access that trade liberalization is designed to secure. A one-point improvement
in the international competition pillar score is associated with a 6.37 percent
increase in GDP per capita.”

These three pillars operate interdependently: strong property rights cannot deliver high
productivity when domestic markets are dominated by privilege, and open borders
cannot create welfare gains when domestic regulation prevents entry. The ACMD model
measures these linkages empirically, enabling policymakers to estimate aggregate
welfare losses from pillar weakness rather than isolating single regulations.*®

The ACMD model produces GDP per capita loss projections associated with the ACMDs
identified in each subject economy. The model translates regulatory and institutional
distortions into a measurable estimate of lost wealth creation. The underlying work
finds statistically significant positive relationships between the three pillars and income
levels, with domestic competition typically showing the strongest association. Between
70 to 80 percent of the economic impact of trade barriers of all kinds is associated with
behind-the-border regulatory and structural distortions (the DC and PR pillars), while
border measures such as tariffs, quotas, export restrictions, licensing and non-tariff
border measures (the IC pillar) account for between 20 and 30 percent. These findings
are consistent with the broader view that the largest share of trade-related economic
loss now arises from domestic regulatory and institutional barriers rather than tariffs
and non-tariff border measures alone.*

The ACMD model provides an indication of how subject economies distort their
markets. Some of these distortions suppress United States exports, and some may
artificially increase the volume of imports from the subject economy into the United
States. For these reasons, the GDP per capita loss associated with measured ACMDs
can serve as a diagnostic proxy for the trade effects of distortion and for the burden
imposed on United States commerce. In any given sector, the ability of United States
firms to access that sector will be limited if that sector is itself diminished by ACMDs. It
is therefore reasonable to use GDP per capita loss arising from the ACMD as a proxy
measure in assessing the scale of the distortion and in calibrating an offsetting
response.*

The ACMD Distance to Frontier measures the percentage of GDP per capita that each
economy forfeits as a result of its distortions, expressed as the structural gap between
that economy’s current pillar scores and the optimal, non-distorted frontier, defined as

47 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

8 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

4 Singham, Trade Policy in the Trump Administration: Advancing Reduction of Anti-Competitive Market
Distortions.

50 Singham, Trade Policy in the Trump Administration: Advancing Reduction of Anti-Competitive Market
Distortions.
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a score of seven across the IC, DC, and PR pillars. The greater the distance to frontier,
the greater the wealth destruction attributable to that economy’s ACMDs and the
greater the burden imposed on United States commerce. The MDPI converts this
structure into a systematic comparative index producing normalized distortion scores,
pillar-level breakdowns, and comparative rankings. It is not merely an ordinal ranking. It
also includes distance to the frontier as measured in GDP per capita foregone from
ACMDs and can therefore be used by countries to compute the productivity gain from
ACMD reduction and to help calibrate a proportionate offsetting tariff.

ACMD Distance to Frontier by Economy

Rank Country Estimated Total Change to 7 (%)
1 Singapore 25.37%
2 Finland 26.00%
3 New Zealand 28.51%
4 Norway 28.86%
5 Australia 29.29%
6 Netherlands 29.62%
7 Switzerland 29.94%
8 Sweden 30.54%
9 Denmark 30.85%
10 United States 30.93%
1 Japan 31.29%
12 Germany 31.91%
13 Iceland 32.07%
14 Austria 32.09%
15 United Kingdom 32.75%
16 Malaysia 33.57%
17 Ireland 33.75%
18 Belgium 34.71%
19 France 34.95%
20 South Korea 38.06%
21 Luxembourg 39.54%
22 Spain 39.60%
23 Croatia 42.52%
24 Estonia 42.63%
25 South Africa 43.33%
26 Slovenia 44 .24%
27 United Arab Emirates 44.30%
28 Slovakia 44.58%
29 Israel 44.62%
30 Czechia 44.72%
31 Italy 45.77%
32 Thailand 46.81%
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36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
4
72
73
74
75
76
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Colombia
Romania
Indonesia
Bahrain
Qatar
Portugal
Cyprus
Canada
China
Lithuania
Hungary
Chile
Poland
Bulgaria
India
Mexico
Latvia
Kuwait
Vietnam
Greece
Brazil
Serbia
Kazakhstan
Peru
Turkey
Mongolia
Brunei
Philippines
Trinidad and Tobago
Argentina
Sri Lanka
Russia
Saudi Arabia
Egypt
Algeria
Hong Kong
Morocco
Cuba
Guyana
Tunisia
Bangladesh
Papua New Guinea
Gabon
Congo

20|Page

Competere

47.13%
47.19%
47.24%
47.60%
47.68%
48.46%
48.89%
49.59%
49.60%
49.83%
50.15%
50.38%
51.04%
51.40%
51.40%
51.61%
52.19%
54.22%
54.39%
55.09%
55.64%
55.71%
55.80%
57.38%
58.94%
59.98%
60.27%
60.93%
61.00%
63.47%
63.88%
65.83%
68.85%
69.37%
71.97%
73.33%
74.23%
78.49%
78.55%
78.63%
82.76%
83.15%
87.07%
87.68%
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77 Ecuador 89.15%
78 Iran 90.67%
79 Bolivia 92.12%
80 Iraq 96.93%
81 Zambia 97.00%
82 Pakistan 99.14%
83 Zimbabwe 105.19%
84 Libya 106.75%
85 Syria 124.96%
86 Mozambique 128.30%
87 Myanmar 135.71%
88 Ukraine 136.79%
89 Democratic Republic of Congo 137.15%
90 Venezuela 140.30%
91 Yemen 148.73%
92 Sudan 165.56%

We would recommend USTR apply three lenses to these numbers.

e First, the economic impact of the ACMD on the US economy. We have calculated
this for all countries, and itis included in the table below.

e Second, whether the country or region concerned is a geostrategic ally. We argue
that for national security reasons, the US should factor in whether the country
concerned is a geostrategic ally of the United States.

e Third, whether similar tariffication by the country concerned against the world’s
largest distorters would have a meaningful effect.

We do not suggest that the offsetting tariff calculated in the table below should be
applied automatically. Rather, it is a starting point for the discussion of what tariff
should be applied. To assist United States government agencies, we have looked at two
options to arrive at offsetting United States tariffs that take account of market
distortions.

These two options serve different functions. Option A is based on the bilateral trade
deficitin goods. It is designed to isolate the unreciprocated burden on US commerce in
cases where imports from the subject country materially exceed US exports to that
country. Its weakness, however, is that a country may still maintain significant
distortions and clearly damage US commerce even where the US does notrun a
bilateral trade deficit with it. Option B addresses that problem by focusing less on the
deficit and more on the level of imports into the United States. With this option, where
imports from a country are below a material level, that country’s ACMDs are less likely
to pose a serious threat to the US economy. However, where imports are significant, the
country’s distortions become more important from the standpoint of US trade policy.

21|Page



38

39

40

41

42

Q

L

- Competere

Option A: Deficit-Based Offset Method

To ensure that any remedial action taken under Section 301 is strictly commensurate
with the burden placed on US commerce, this submission employs a quantitative
methodology based on the MDPI. The purpose of this option is to translate the
structural severity of a foreign country’s ACMDs, specifically across the pillars of IC, DC,
and PR, into a precise, proportionate offsetting tariff. The purpose of Option A is to use
the country’s ACMD score as the starting point, while adjusting for the degree to which
the bilateral trade relationship already reflects successful US market access into the
subject country.

Establishing the Base Distortion Coefficient

The foundation of the remedy calculation is the country’s overall ACMD score, which
represents the percentage by which its market structure deviates from the optimal, non-
distorted economic frontier. That score is the baseline coefficient because it captures
the scale of structural distortion in the subject economy. However, applying that
baseline coefficient to the full volume of bilateral trade would create a volume paradox,
because it would risk penalizing highly integrated trading partners simply because
cross-border flows are large, even where those flows are accompanied by substantial
reciprocal access for US exporters. Option A therefore does not treat the whole stock of
bilateral trade as the burden on US commerce. Instead, it isolates the asymmetrical
component of the trade relationship.

Quantifying the Unreciprocated Burden: The Asymmetric Flow Model

To accurately isolate the statutory burden on US commerce, the ACMD coefficient is
applied exclusively to the unreciprocated trade exposure. Because US exports into a
foreign market demonstrate a degree of successful market access that mitigates the
impact of internal distortions, the true systemic drag is measured by the net trade
deficit rather than by total bilateral trade. The absolute dollar impact on US commerce
is therefore calculated as:

Impact = ACMD X max(0,I — E)

where [is US imports from the subject country and Eis US exports to the subject
country. This formulation ensures that where the United States runs a bilateral surplus,
Option A does not mechanically generate an offsetting tariff.

Deriving the Commensurate Offsetting Tariff: The Reciprocity Discount

Once the absolute burden has been identified, the next step is to derive the ad valorem
tariff required to offset it. This is done by dividing the burden by the total value of
incoming goods from the subject country. The resulting tariff is the share of the subject
country’s imports into the United States that must be offset to neutralize the
asymmetrical burden identified above. The final offsetting tariff Tis therefore:
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For countries where the United States runs a trade deficit, this simplifies to:

T = ACMD x (1 — E/I)

This is the reciprocity discount. If a subject country’s market is relatively open to US

exports, the discount is larger and the tariff falls. If the subject country maintains a
highly distorted market structure while exporting heavily into the United States and

restricting US access, the discount is smaller and the tariff approaches the full ACMD

coefficient.

Conclusion and Policy Implications

This mathematical structure guarantees strict proportionality in Section 301

enforcement through a built-in reciprocity discount. If a subject country’s market is

relatively open to US exports, that openness reduces the offsetting tariff required under
this method. Conversely, where a country maintains highly distorted, extractive trade

policies, flooding the United States with imports while systematically restricting US

market access through severe PR or IC violations, the required offsetting tariff
approaches the full, unmitigated ACMD penalty rate.

Country

Vietnam
China

Italy

India

Ireland
South Korea
Germany
Mexico
Japan
France
Canada

UK
Netherlands
Brazil
Singapore

ACMD
Score

54.39%
49.60%
45.77%
51.40%
33.75%
38.06%
31.91%
51.61%
31.29%
34.95%
49.59%
32.75%
29.62%
55.64%
25.37%

US Imports (I)

$114.4 Billion
$427.2 Billion
$72.8 Billion
$84.8 Billion
$77.3 Billion
$116.2 Billion
$159.3 Billion
$475.6 Billion
$147.0 Billion
$57.6 Billion
$421.1 Billion
$64.0 Billion
$39.4 Billion
$38.9 Billion
$40.8 Billion

US Exports (E)

$9.9 Billion
$147.8 Billion
$28.9 Billion
$39.8 Billion
$15.7 Billion
$65.0 Billion
$76.0 Billion
$323.2 Billion
$71.5 Billion
$44.3 Billion
$352.8 Billion
$69.0 Billion
$82.2 Billion
$46.9 Billion
$42.7 Billion

Reciprocity
Discount

0.91x
0.65x
0.60x
0.53x
0.80x
0.44x
0.52x
0.32x
0.49x
0.23x
0.16x
Surplus
Surplus
Surplus
Surplus

Final
Offsetting

Tariff
49.68%
32.44%
27.60%
27.28%
26.90%
16.77%
16.69%
16.54%
16.07%
8.08%
8.04%
0.00%
0.00%
0.00%
0.00%

The EU member states captured by Option A vary materially in their distortion profiles

and in their bilateral trade relationships with the United States. The broader MDPI

results show even greater variation across the bloc, with relatively undistorted
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economies such as Finland being pulled toward the bloc average by more distorted
economies such as ltaly, France, and Germany. However, because the European Union
operates a common commercial policy and common external tariff, the practical tariff
treatment for Option A should be based on an EU average rather than on separate
member-state rates. The Netherlands is excluded from this average because the United
States runs a bilateral trade surplus with it.

Country ACMD US Imports (1) US Exports (E) = Reciprocity Final
Score Discount Offsetting
Tariff
Italy 45.77% $72.8 Billion $28.9 Billion 0.60x 27.60%
Ireland 33.75% $77.3 Billion $15.7 Billion 0.80x 26.90%
Germany 31.91% $159.3 Billion $76.0 Billion 0.52x 16.69%
France 34.95% $57.6 Billion $44.3 Billion 0.23x 8.08%

EU Average Offsetting Tariff

This option would apply a tariff to a relatively small set of deficit countries. The
remainder would need to be addressed through the Enhanced Trade Remedy (ETR), a
specific trade remedy that identifies ACMDs and converts them into a calibrated tariff,>
or through the alternative methodology set out in Option B. As discussed above, the
weakness of Option A is that a country may be highly distortionary and may clearly
damage US commerce, but if the United States does not run a bilateral trade deficit with
that country, this option yields no tariff. Brazil and Argentina are obvious examples of
the problem. For that reason, this submission also sets out Option B, which focuses
less on the deficit as such and more on the volume of imports as a way of determining
how sensitive the US economy is to that country’s ACMDs as measured by the ACMD
model.

Option B: Import-Exposure Offset Method

The global MDPI quantifies the percentage of GDP per capita lost to ACMDs. That
distortion mass is derived econometrically from three structural pillars. Because the
MDPI measures distance to the non-distorted frontier, it provides a basis not only for
comparing economies but also for calibrating a proportionate offsetting tariff.

To operationalize those findings for US trade policy, this submission sets out a
methodology for calculating a proportional, bounded tariff rate capable of offsetting the
structural drag that foreign distortions place on US commerce. By using a trade-
intensity proportionality formula, the resulting tariff framework naturally scales between
0% and 60% without requiring continuous adjustments for fluctuating bilateral trade
volumes.

51 See Annex 1 for a comprehensive explanation of the Enhanced Trade Remedy
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Methodology: Deriving the Offsetting Tariff

The core objective is to calculate an offsetting tariff that recoups the “stealth tax”
imposed on US commercial interests by a target country’s ACMDs.

e Calculate the Total Country Loss: Measure the structural gap to the optimal
frontier, defined as a score of 7 across the IC, DC, and PR pillars, in order to
identify the baseline percentage of GDP per capita lost. This is the country’s
“ACMD Mass.”

e Determine US Direct Loss: Apply a 25 percent proxy to represent the baseline
US share of global market capitalization and commercial exposure across
standard sectors.

e Calculate the Annual Stealth Tax: Apply a 1.5x macroeconomic multiplier to
the US direct loss to capture the indirect drag on the US economy, including
supply chain contraction and reduced research and development investment.

e Apply Trade-Weighted Reciprocity: To ensure that the tariff remains
realistically bounded (0-100%), rather than becoming astronomically inflated,
the United States should levy a tariff only in proportion to the fraction of the
target country’s economy that is actually exported to the United States.

This creates a self-canceling algebraic equation:

e Target Revenue = Total US Stealth Tax x (Exports to US + Target Country GDP)
e Offsetting Tariff = Target Revenue + Exports to US

Because “Exports to US” appears in both the numerator and denominator, it cancels
out entirely. The final offsetting tariff therefore simplifies to a scalar applied directly to
the country’s raw MDPI distortion gap:

e Offsetting Tariff = MDPI ACMD Mass (%) x 0.375

Part 1: The European Union (Bloc & Member State Breakdown)

Treated as a single, consolidated trading bloc, the European Union’s structural
regulations generate an average ACMD Mass of 56.11 percent. To offset the resulting
drag on US commercial interests, a blanket US offsetting tariff of 21.04 percent applied
to allincoming EU goods is required.

However, regulatory friction varies significantly across the member states, ranging from
highly open economies, such as Finland, requiring tariffs near 12 percent, to heavily
distorted economies, such as Bulgaria, requiring tariffs approaching 29 percent. Since
the EU has a single commercial and trade policy, all members would be subject to an
average offsetting tariff of 21 percent. The UK’s offsetting tariff is 17 percent.
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EU AVERAGE
Bulgaria
Hungary
Greece
Romania
Poland
Slovak Republic
Malta
Croatia
Latvia
Lithuania
Italy

Czech Republic
Portugal
Cyprus
Slovenia
Estonia
Spain
Luxembourg
France
Belgium
Ireland
Germany
Sweden
Netherlands
Denmark
Austria
Finland

ACMD Mass (%)
56.11%
75.89%
74.75%
71.19%
70.63%
68.76%
67.58%
65.80%
64.86%
64.63%
64.07%
61.84%
61.28%
59.70%
57.96%
56.22%
53.58%
53.12%
47.68%
47.09%
45.75%
45.42%
45.19%
41.78%
40.20%
39.17%
38.68%
32.03%
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US Offsetting Tariff (%)
21.04%
28.46%
28.03%
26.70%
26.49%
25.79%
25.34%
24.68%
24.32%
24.24%
24.02%
23.19%
22.98%
22.39%
21.73%
21.08%
20.09%
19.92%
17.88%
17.66%
17.16%
17.03%
16.95%
15.67%
15.07%
14.69%
14.50%
12.01%

Part 2: Global US Offsetting Tariffs (2023 Baseline)

54 The following table provides the required US offsetting tariff for all 133 indexable
economies, sorted from the most distorted domestic environments, requiring the
highest remedial tariffs, to the least distorted.

Global Rank
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Country

Venezuela
Ukraine
Chad
Myanmar
Burundi
Yemen

ACMD Mass (%) US Offsetting Tariff (%)
158.73% 59.52%
158.14% 59.30%
151.59% 56.84%
143.08% 53.66%
141.85% 53.20%
140.97% 52.87%
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Mozambique
Sierra Leone
Ethiopia
Cote d'lvoire
Zimbabwe
Pakistan
Malawi
Zambia
Lebanon
Bolivia

Iran

Lesotho
Cambodia
Ecuador
Uganda
Madagascar
Nepal
Gabon
Cameroon
Tanzania
Burkina Faso
Senegal
Nicaragua
Bangladesh
Liberia

Mali

Tunisia
Guinea
Guyana
Kenya
Kyrgyz Republic
Morocco
Gambia
Algeria
Hong Kong SAR
Guatemala
Nigeria
Paraguay
Moldova
Benin
Honduras
Jordan

Competere

140.54%
130.56%
125.97%
125.81%
125.43%
124.02%
123.50%
122.51%
120.81%
119.04%
118.58%
118.55%
118.34%
116.93%
115.82%
114.98%
113.62%
112.59%
112.14%
112.10%
110.87%
110.81%
110.72%
109.60%
109.55%
107.34%
105.96%
105.57%
104.97%
103.57%
102.98%
101.63%
100.33%

99.34%

99.20%

98.80%

98.70%

98.67%

97.18%

97.04%

96.69%

96.21%

52.70%
48.96%
47.24%
47.18%
47.04%
46.51%
46.31%
45.94%
45.30%
44.64%
44.47%
44.46%
44.38%
43.85%
43.43%
43.12%
42.61%
42.22%
42.05%
42.04%
41.58%
41.55%
41.52%
41.10%
41.08%
40.25%
39.74%
39.59%
39.36%
38.84%
38.62%
38.11%
37.62%
37.25%
37.20%
37.05%
37.01%
37.00%
36.44%
36.39%
36.26%
36.08%
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49 Rwanda 96.14% 36.05%
50 Egypt 96.05% 36.02%
51 ElSalvador 95.12% 35.67%
52 Bosnia & Herzegovina 94.59% 35.47%
53 Tajikistan 93.82% 35.18%
54 Russian Federation 92.64% 34.74%
55 Argentina 90.84% 34.07%
56 Srilanka 90.11% 33.79%
57 Albania 90.04% 33.76%
58 Ghana 89.85% 33.69%
59 Azerbaijan 89.21% 33.46%
60 Dominican Republic 88.58% 33.22%
61 Trinidad and Tobago 87.30% 32.74%
62 Philippines 86.86% 32.57%
63 Brunei 86.67% 32.50%
64 Armenia 85.96% 32.23%
65 Turkey 85.20% 31.95%
66 Mongolia 84.85% 31.82%
67 Peru 82.85% 31.07%
68 Kazakhstan 81.36% 30.51%
69 Brazil 81.09% 30.41%
70 Serbia 80.82% 30.31%
71 Vietnam 79.41% 29.78%
72 Kuwait 79.40% 29.78%
73 Montenegro 77.66% 29.12%
74 Mexico 75.92% 28.47%
75 Oman 75.90% 28.46%
76 Bulgaria 75.89% 28.46%
77 India 75.63% 28.36%
78 Namibia 75.53% 28.32%
79 Panama 75.30% 28.24%
80 Hungary 74.75% 28.03%
81 China 73.92% 27.72%
82 Jamaica 73.59% 27.60%
83 Georgia 72.91% 27.34%
84 Canada 71.53% 26.82%
85 Qatar 71.51% 26.82%
86 Greece 71.19% 26.70%
87 Uruguay 71.14% 26.68%
88 CostaRica 70.94% 26.60%
89 Bahrain 70.68% 26.50%
90 Romania 70.63% 26.49%
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91 Indonesia 70.41% 26.40%

92  Colombia 70.26% 26.35%

93 Thailand 70.11% 26.29%

94 Poland 68.76% 25.79%

95 Slovak Republic 67.58% 25.34%

96 Botswana 66.04% 24.77%

97 Malta 65.80% 24.68%

98 ' South Africa 65.20% 24.45%

99 Chile 64.94% 24.35%
100 Croatia 64.86% 24.32%
101 Latvia 64.63% 24.24%
102 Lithuania 64.07% 24.02%
103 Italy 61.84% 23.19%
104 Czech Republic 61.28% 22.98%
105 Mauritius 60.92% 22.85%
106 Portugal 59.70% 22.39%
107 Cyprus 57.96% 21.73%
108 Slovenia 56.22% 21.08%
109 South Korea 54.16% 20.31%
110 United Arab Emirates 54.00% 20.25%
111 Estonia 53.58% 20.09%
112 Spain 53.12% 19.92%
113 Malaysia 52.44% 19.67%
114 lIsrael 49.03% 18.39%
115 Luxembourg 47.68% 17.88%
116 France 47.09% 17.66%
117 Belgium 45.75% 17.16%
118 United Kingdom 45.68% 17.13%
119 lIreland 45.42% 17.03%
120 Germany 45.19% 16.95%
121 Japan 43.94% 16.48%
122 Iceland 42.34% 15.88%
123 Australia 42.25% 15.84%
124 United States 42.04% 15.77%
125 Sweden 41.78% 15.67%
126 Switzerland 40.77% 15.29%
127 Norway 40.65% 15.24%
128 Netherlands 40.20% 15.07%
129 Denmark 39.17% 14.69%
130 Austria 38.68% 14.50%
131 New Zealand 36.38% 13.64%
132 Singapore 33.99% 12.75%
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133 Finland 32.03% 12.01%

Applying the trade lens of only dealing with countries with a level of imports above $10
billion to the United States leads to the following countries and their offsetting tariffs. As
previously indicated, all EU member states would pay the single EU offsetting tariff of
21.04 percent.

Rank Country ACMD Mass (%) US Offsetting Tariff (%)

1 Philippines 86.86% 32.57%

2 Peru 82.85% 31.07%

3 Brazil 81.09% 30.41%

4 Vietnam 79.41% 29.78%

5 Mexico 75.92% 28.47%

6 India 75.63% 28.36%

7 China 73.92% 27.72%

8 Canada 71.53% 26.82%

9 CostaRica 70.94% 26.60%
10 Indonesia 70.41% 26.40%
11 Colombia 70.26% 26.35%
12 Thailand 70.11% 26.29%
13 Poland 68.76% 25.79%
14  South Africa 65.20% 24.45%
15 Chile 64.94% 24.35%
16 ltaly 61.84% 23.19%
17 South Korea 54.16% 20.31%
18 Spain 53.12% 19.92%
19 Malaysia 52.44% 19.67%
20  Israel 49.03% 18.39%
21 France 47.09% 17.66%
22  Belgium 45.75% 17.16%
23 United Kingdom 45.68% 17.13%
24 | Ireland 45.42% 17.03%
25 Germany 45.19% 16.95%
26 | Japan 43.94% 16.48%
27 Australia 42.25% 15.84%
28 Sweden 41.78% 15.67%
29 Switzerland 40.77% 15.29%
30  Netherlands 40.20% 15.07%
31 Singapore 33.99% 12.75%
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How Korean Regulation Harms United States Digital
Exports

The combined impact of Korean interventionist antitrust and precautionary
regulation could impose a $500 billion+ cost on the US economy over the next
ten years and create a direct trade issue between the two countries.

The next section assesses the impact of Korean digital regulation and competition
policy on US export interests, focusing particularly on digital sector regulation and
enforcement by the Korea Fair Trade Commission (KFTC). The ACMD model is applied to
quantify resulting distortions and their effect on GDP per capita and market access. We
also analyze the impact of the Korean Online Platform Markets Act (“KOPMA”) which is
connected to the KFTC approach as an ex-ante regulatory system that also has
significant economic impact on the US, and we examine the interaction effect between
the ex-ante approach and the ex-post competition policy enforcement approach.

These regulations have broader and more insidious implications beyond the calculated
losses to the US economy and directly contribute to the long-term influx of Chinese
excess capacity into the US market. The restrictions are desighed to almost exclusively
target US firms and reshape the competitive field in favor of Korean Chaebols and their
Chinese partners. Chinese platforms have been able to grow in Korea through ultra-low
pricing, zero-commission models, and other state-linked advantages, while in
important respects facing more lenient treatment from Korean authorities than US
firms. In those circumstances, the burden imposed on US firms is not competitively
neutral. The immediate impacts may be restrictions on the export of US digital services
to Korea and the reduction of market share for US digital firms in Korea. However, the
vacuum of digital services this creates caters directly to Chinese firms and
consequently enhances their presence and power across the Korean digital market.

This raises significant economic security concerns for the US. Economic security is
national security, and trade and digital markets now function as security corridors as
well as channels of commerce. If allied markets become platforms through which
Chinese firms consolidate scale, data, and market power under conditions created by
distortive regulation, the long-run effect will be to strengthen those firms not only in
Korea but globally. The effects of uncontested global dominance of Chinese digital firms
will contribute to strengthening their continued and growing presence in the US and give
them the power to escalate competitive pressure on US firms at home. Chinese firms
are heavily subsidized and already threaten competition within the US with artificially
cheap exports and digital services. Allowing them to strengthen globally through
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distortive practices such as those in Korea would essentially arm them for an eventual
confrontation in the US market, by which point they may be too powerful to stop.

Evolution of Korean Competition Law

Korean competition law has evolved in three main phases: initially focused on curbing
Chaebol dominance, it transitioned through IMF-driven liberalization to an effects-
based, consumer welfare approach. However, legacy elements of industrial policy
persist.

Application of Korean Competition Law to US Exporters

The KFTC is applying competition law in a manner that damages US export interests. It
does this by taking a very interventionist approach, particularly in the tech sector, and
particularly directed against US companies. Our ACMD model can be used to estimate
the cost of these policies on US exports. Details of the ACMD model can be found in
Annex 2.52%3

Evidence of Korean Competition Law enforcement

Korean competition law was initially developed in the 1980s. However, there was a
problem with its application from the outset. Included within antitrust’s purposes were
various social purposes that had nothing to do with antitrust.

Korean competition law has undergone a major transformation since the 1980s. Any
analysis of the development of Korean competition law cannot ignore the reasons for
its inception. The Korean export led growth policy relied on powerful export houses, the
Chaebol, knitted together by collusive practices and government privilege. Korean
competition law was initially implemented to control the power of these large
conglomerates, much as US antitrust law emerged to control the behavior of powerful
trusts. The law has gradually evolved into a more modern, consumer-welfare-focused
framework. However, this transformation has not been linear or unambiguous, and its
tendency to privilege competitor welfare rather than consumer welfare has led to the
practical effect that it is too often used to damage specific targets, such as large US
firms for non-economic and ideological reasons.

The Early Period

To understand the application of Korean competition law, it is necessary to know the
history of the Korean economy going back to the 1980s. Like Japan before it, the Korean
export centered model required significant government distortions and subsidies at
home. The resultant Chaebol companies were very large behemoths, fed by these anti-

52 Singham, International Trade, Regulation and the Global Economy, chaps. 3-4.
53 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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competitive market distortions or ACMDs. Korean political reality meant that there was
growing public concern about the disparity in wealth between those associated with the
Chaebol and regular citizens. This fueled the early call for competition policy as a
redistributive tool. Hence from the outset, dealing with inequality was one of the
express purposes of Korean competition law.

Early Phase (1980s-1990s):

o Focused on preventing concentration of economic power under the Monopoly
Regulation and Fair Trade Act (MRFTA).

o Consumer welfare was a secondary goal. The primary aim was controlling Chaebols
and redistributing economic power.

e Enforcement was weak, and market interventions were common.

Transition Phase (1997-2008):

o Post-IMF crisis reforms led to stronger regulatory institutions and greater
transparency.

o The Korea Fair Trade Commission (KFTC) gained enforcement powers.

¢ Introduction of merger review standards and anti-cartel actions began to consider
consumer effects more directly.

Modern Phase (2009-Present):

o Move towards closer alignment with OECD and international standards.

e Focusing more on adoption of effects-based analysis and use of economic tools to
assess consumer harm.

o Targeted enforcement in digital markets and platforms, with specific enforcement
activity focused on US firms.

In the modern phase, just as in the EU, Japan and other markets, the application of
underlying equality concepts has meant that consumer welfare norms are disregarded
in enforcement and instead competition law is used to damage specific companies for
political and non-economic reasons.

Phases of Korean Competition Law

Phase Primary Focus Role of Consumer | Enforcement Tools
Welfare
1980s-1990s Chaebol regulation, Indirect, Limited enforcement
power control secondary goal powers
1997-2008 Market liberalization Emerging focus Cartel enforcement,
merger reviews
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2009-Present Digital platform Facing challenges | Attacks on US firms

regulation, effects-
based

Summary of Best Practice in Competition Law
Enforcement: What Good Looks Like

We have written extensively about the way in which competition policy has developed,
and what the principal reasons for competition policy actually are.>* We have noted the
following key elements of a sound competition policy. When competition agencies
such as the KFTC depart from these norms, their actions will cause damage to their
trading partners, so understanding what good practice is and what the delta is between
good practice and actual KFTC practice is deeply relevant to assessing the impact to
the US economy.

Normative benchmark: Competition law should be implemented to maximize
consumer welfare, operationalized as the maximization of productive and allocative
efficiency, not to protect competitors per se or to engineer market structure for its own
sake. Effects-based analysis and economics (rather than legal formalisms) are the
touchstones.

US-EU contrast and where Korea sits on the spectrum.

The United States’ modern antitrust centers on consumer welfare and economic
effects, with strict action against hard-core cartels and a relatively high bar for
monopolization. The EU historically blended market-integration aims, state-aid control,
and more rules-based scrutiny of dominance and verticals. However, both systems
converged toward economics over time. There was a dramatic shift in US policy in the
Biden Administration, specifically under Chair Khan of the Federal Trade Commission,
but we view this as an aberration rather than a long-term trend. We therefore refer to
pre-Khan US antitrust enforcement as being largely based on a consumer-welfare
model, certainly much more so than the EU.

Risks of drift: Recent digital-platform initiatives (e.g., precautionary approaches and
ex-ante regimes like the DMA in the EU or KOPMA) may pull enforcement away from
strict consumer welfare analysis toward fairness/competitor-protection rationales,

54 See Annex 3 for an excerpt from Singham and Abbott, Trade, Competition and Domestic Regulatory
Policy, chap. 3, “The Role of Consumer Welfare in Competition Implementation and Enforcement.”;
hereinafter referred to as the Singham-Abbott Framework
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risking static and dynamic efficiency losses if not tightly tethered to demonstrated
consumer harm. We see this as particularly impactful in Korea.%®

The Cost of Precaution. Precautionary principles sound like sensible approaches -
look before you leap and other similar aphorisms come to mind. But competition
agencies need to be very careful to ensure that they do not chill investment by applying
unduly precautionary approaches. This can lead to Type | error where competition
agencies discipline behavior that is actually pro-competitive. There have been some
studies on the impact of Type | errors. Geoffrey Manne (2020) set out a framework for
looking at Type | errors. Manne notes the court in Verizon v. Trinko®® which stated that
Type | errors were more costly than Type Il errors because “they chill the very conduct
which the antitrust laws were intended to protect.”®” Other authors have noted that Type
| errors can lead to losses in dynamism.®® This is a particular concern in the tech space
as it can lead to a reduction in the output of firms providing these types of services.
Undue reliance on static market models, and market shares without a deep
understanding of the durability of market power can also lead to Type | error. Sharat
Ganapati (2021) finds that increased concentration in firms that are expanding real
output leads to innovation and cost reduction.®® A precautionary approach to antitrust
would damage these firms before they had a chance to manifest these positive
economic contributions. Wright and Mungan in “The Easterbrook theorem: Application
to Digital Markets” note that the overwhelming jurisprudence suggests that false
positives are far more economically damaging than false negatives.®® This is because
false negatives can be ultimately disciplined by authorities and are likely to continue to
be raised by other parties. By contrast, false negatives have no constituency and the
resulting damage to innovation cannot be corrected in the future. How agencies define
markets also plays an important role in ensuring innovation. If markets are defined too
narrowly, using static thinking, then harm is more likely to be found increasing the risk of
Type | error.

Public restraints and ACMDs: Many welfare losses arise from ACMDs created by laws
and regulations. The OECD Toolkit provides a diagnostic to identify and mitigate them.®'

% See Annex 3

%8 Vlerizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004).

57 Geoffrey A. Manne, “Error Costs in Digital Markets,” in The Global Antitrust Institute Report on the Digital
Economy, ed. Joshua D. Wright and Douglas H. Ginsburg (Arlington, VA: Antonin Scalia Law School,
George Mason University, 2020), 5.

%8 Ryan A. Decker, John Haltiwanger, Ron S. Jarmin, and Javier Miranda, “Where Has All the Skewness
Gone? The Decline in High-Growth (Young) Firms in the U.S.,” European Economic Review 86 (2016): 4-23.
% Sharat Ganapati, “Growing Oligopolies, Prices, Output, and Productivity,” American Economic Journal:
Microeconomics 13, no. 3 (2021): 309-27.

8 Joshua D. Wright and Murat C. Mungan, “The Easterbrook Theorem: An Application to Digital Markets,”
Yale Law Journal Forum 130 (2021): 622-46.

! Organisation for Economic Co-operation and Development (OECD), Competition Assessment Toolkit:
Principles, vol. 1, version 4.0 (Paris: OECD Publishing, 2019).
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Competition agencies should advocate pro-competitive reform, not only police private
conduct.

High-tech guidance: In technology markets with network effects and rapid innovation,
incipiency-based and structuralinterventions are particularly hazardous. Remedies
should be narrow, effects-based, and conscious of innovation incentives and platform
efficiencies.

We can now apply this framework to the development of Korean competition policy.

Historical Arc and Institutional Posture

Korea’s MRFTA did not emerge in a vacuum. It was conceived in the shadow of heavy
industrial policy, Chaebol concentration, and the post-crisis drive for market discipline.
Unsurprisingly, the system drew heavily on German and EU traditions, with the KFTC
positioning itself not only as an enforcer but also as a competition advocate seeking to
dismantle entrenched structural impediments.

Over time, Korea has moved in the same broad trajectory as the US and EU: toward the
use of economics-based tools such as cartel detection, and merger analysis. Yet
legacies of fairness and competitor protection remain embedded in its posture,
especially where SMEs or national champions are concerned. The decisive point is that
policy goals outside the competition agency have repeatedly been allowed to shape
antitrust enforcement. That risk is magnified in the new media environment, where
such departures from consumer welfare analysis directly damage US firms.

Positioning on the US-EU Spectrum

Analytically, Korea today is hybrid. It is far more effects-based than it was in its early
years, but still more formalistic and dominance-attentive than the modern US
approach. In this respect, it sits closer to the EU’s historical suspicion of verticals and
platform conduct, and too often slips into the language of fairness, which risks sliding
into competitor-welfare unless explicitly anchored to consumer welfare metrics.

In digital markets, this tendency is more pronounced. Korea’s recent emphasis on
platform rules and gatekeeper-like conduct situates it firmly at the EU/regulatory end of
the spectrum. As the Singham-Abbott framework cautions, such measures must
demonstrate clear consumer harm and explicitly weigh dynamic efficiency (innovation,
interoperability, investment). Failure to do so risks eroding consumer surplus and
entrenching inefficiency.
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Consumer Welfare Scorecard (Singham-Abbott Framework)

e Allocative efficiency: Enforcement that fragments efficient ecosystems or bans
preferred bundles misallocates resources, raising prices and reducing features.
Proper analysis must use price and output effects, not formal categories, as the
test.

e Productive efficiency: Mandates that duplicate infrastructure or billing channels
drive up costs that are ultimately passed to consumers. Structural or rule-based
fixes that ignore production-cost impacts must therefore be avoided.

« Dynamic efficiency: Anticipatory or fairness-driven interventions chill innovation
and deter entry. The KFTC must explicitly incorporate innovation incentives (i.e.,
platform investment, R&D spillovers) in its calculus.

e Remedies discipline: Targeted behavioral remedies, calibrated to net welfare
gains, should be the default. Structural remedies should be reserved only for
durable monopolies where efficiency trade-offs clearly justify them.

e Public-sector distortions (ACMDs): Korea’s longstanding regulatory instruments
themselves distort competition. Here the KFTC’s advocacy function is crucial:
deploying OECD Toolkit-style assessments to pare back these ACMDs will expand
openness, raise IC/DC/PR scores, and promote growth.

Application to New Media Economy Realities®?

The Singham-Abbott New Media Economy Framework (set out in Chapter 14 of Trade,
Competition and Domestic Regulatory Policy) explains how plummeting transmission
costs in the microprocessor era shifted value from infrastructure toward content, while
platforms evolved into multi-sided systems characterized by network effects and scale
economies. In such an environment, competition is increasingly “for the market”,
marked by Schumpeterian temporary monopolies, rather than within static product
markets. Interventions that fragment ecosystems or foreclose scale therefore harm
welfare rather than enhance it. The correct policy baseline is not “openness at any
cost,” but effects-based rules that preserve inter-platform rivalry, incentivize continued
investment, and avoid unnecessary fragmentation.

At the heart of the framework is the consumer welfare standard: maximizing productive
and allocative efficiency. We warn explicitly against the drift to competitor-welfare
rationales and precautionary regulation, such as ex-ante digital codes, that lack any
demonstration of consumer harm. These risks are magnified in platform markets where
heavy ex-ante obligations or structural remedies can reduce output, lower quality, and
chillinnovation even when nominal user prices are zero. Enforcement should therefore

52 See Annex 4 for an excerpt from Singham and Abbott, Trade, Competition and Domestic Regulatory
Policy, chap. 14, “Impact of the New Media Economy.”; hereinafter referred to as the Singham-Abbott
New Media Economy Framework
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remain tied to effects, not form. Competition agencies should assess measurable
outcomes (i.e., price, output, quality, innovation) and, where necessary, impose
narrowly targeted behavioral remedies. Crude structural separation should be avoided.
This is precisely where Korea has gone wrong: the KOPMA and KFTC enforcement,
taken together, substantially damage US firms without demonstrable consumer
benefit.

In developing the New Media Economy framework, we surveyed the new wave of
platform regulation such as the EU’s DSA/DMA, Germany’s Digitisation Act, and similar
initiatives in the UK, France, Japan, Australia, and China. The lesson is clear. Broad,
one-size-fits-all rules reduce innovation, raise compliance costs, entrench
incumbents, and in practice substitute regulation for competition. The comparative
evidence on net-neutrality regimes illustrates this point. Benefits are limited, while
investment and quality trade-offs are real. In most cases, ex-post antitrust remains the
cleaner instrument unless a concrete market failure is proven.

Convergence makes fragmentation even more costly. As audiovisual, telecom, and
internet services converge, measures such as local-content quotas, foreign-ownership
caps, or local-working requirements fracture demand, shrink scale, and raise cost: the
exact opposite of what network-economy welfare requires. The Singham-Abbott New
Media Economy Framework also highlights the trade law interface (GATS, TRIPS,
TRIMS), noting that many such measures are not only distortionary in economic terms
but also potentially disciplinable under WTO norms. Korea’s politicized choice of
adopting the ATSC digital television standard illustrates the point.® In 1997 the
government adopted the US developed ATSC 1.0 system, which was optimized for fixed
rooftop reception. To meet mobile and indoor viewing demand, Korea later deployed a
separate T-DMB service, while the ATSC-M/H mobile variant arrived late and saw
limited uptake. Korea then began migrating in 2017 to ATSC 3.0, which is not backward
compatible and requires new receiver chains. This sequence shows how a top-down
standard choice can lock in technical trade-offs, create parallel systems, and make
later transitions costlier than a technology-neutral, market-led process.®

Standards embody large network externalities, and errors in selection impose
significant long-term consumer harm.

Placed within this framework, Korea’s regime is hybrid. More economics-led than in its
early years, but still more form- and dominance-attentive than the modern, pre-Khan
US approach. In digital markets, it leans heavily toward the EU/regulatory pole. Through
the New Media Economy lens, the tilt is even more acute in technology and media:

8 Tae-Han Kim, “U.S. Standard Chosen for Digital Broadcasting,” Dong-A Ilbo, July 8, 2004.
84“Analogue Broadcasting Comes to an End,” KBS World, Dec. 12, 2012.
% Jay Jeon, “Going Global: ATSC 3.0 4K Broadcasting Launched in Korea,” ATSC News, July 24, 2017.
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precautionary or ex-ante digital rules fragment the NME, undermine inter-platform
rivalry, and erode the scale economies that deliver consumer surplus. When the KFTC
evaluates platform tying, self-preferencing, app-store rules, interoperability mandates,
or data-access obligations, it must ground any intervention in measured consumer
harm and dynamic-efficiency analysis, not in the status or nationality of the rival
affected. Current evidence suggests this discipline has not been observed.

Selective Enforcement Against US Companies

Despite claims that KFTC enforcement is motivated by consumer welfare, the pattern
described above suggests a broader national-digital-sovereignty agenda. The problem is
not size as such. Modern competition law has largely rejected “big is bad” as a
defensible organizing principle absent a coherent theory of competitive harm. Yet KFTC
practice, shaped by objectives that extend beyond consumer welfare, appears to
impose heavier burdens on larger firms generally and, in practice, to fall with particular
force on large US firms. That result is not surprising. An interventionist approach to
dominance is more likely to affect firms operating at scale, and where that approach is
applied asymmetrically, the burden on foreign firms becomes more acute. There is also
reason to believe that large Korean firms are better able to rely on domestic political and
institutional channels to resist over-enforcement in ways that US firms cannot. The
result is a pattern of enforcement that is formally framed as competition policy butin
practice creates disproportionate exposure for large US firms.

The record therefore supports the conclusion that large US firms face disproportionate
exposure to KFTC enforcement, particularly where the dominance-based and
interventionist strands of Korean competition policy are most active. The cumulative
pattern of enforcement suggests a burden that falls more heavily on large US firms than
on similarly situated domestic firms, especially in digital sectors.

The table below shows some recent KFTC cases with a counterfactual applied if a more
consumer welfare standard had been followed. In some cases, a US action was also
brought so we can actually see the differential approaches in real time:

Recent KFTC Cases

Case Year(s) Theory/ Law Sector

Consumer
Respondent | Outcomein welfare

HQ Korea counterfactual
(US)
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Qualcomm 2016 Abuse of Mobile chipsets USA ¥W1.03Tnfine; | FTCv.
licensing fine®s; dominance Supreme Qualcomm
practices 2023 (licensing/FRAND Court of Korea | reversed by 9th
court ) upheld most Cir. (2020).
uphold® sanctions (Apr | Conduct not anti-
2023)%8 competitive®
Google 2021 Tying/leveraging, | Mobile OS USA ¥W207.4bn No comparable
Android Anti- foreclosure of OS fine”® US case
Fragmentation forks outcome; would
Agreements require proof of
(AFA) consumer harm
KFTC fines 2023 Exclusive dealing | App distribution USA WA42.1bn fine”" | Likely tougher to
Google for / foreclosure condemn under
One Store rule-of-reason
exclusivity without strong
abuse (game harm evidence
launches)
Naver search 2020 Self-preferencing | Search/Shopping | Korea ¥W26.6bn fine” | Self-preferencing
self- / ranking /Video not per se illegal;
preferencing manipulation would need
consumer-harm
proof
Kakao Mobility | 2024- Abuse of Mobility Korea Enforcement Fact-intensive
(ride-hailing) 2025 dominance and appeals rule-of-reason

activity;
provisional
fines adjusted

analysis

% Korea Fair Trade Commission, “KFTC Imposes Corrective Order and Surcharge on Qualcomm for Abuse
of Market Dominance in Mobile Communication Modem Chipsets,” press release, Dec. 28, 2016.
57 Korea Fair Trade Commission, “Supreme Court Upholds Most of KFTC’s Qualcomm Decision,” press

release, Apr. 2023.

% Supreme Court of Korea, Decision 2019Du52386, Apr. 2023.
8 FTC v. Qualcomm Inc., 411 F. Supp. 3d 658 (N.D. Cal. 2019), rev’d, 969 F.3d 974 (9th Cir. 2020).
70 Korea Fair Trade Commission, “KFTC Imposes Corrective Order and Administrative Fine on Google for

Forcing OEMs to Sign Android Anti-Fragmentation Agreements (AFA),” press release, Sept. 14, 2021.

7 Korea Fair Trade Commission, “KFTC Fines Google for App Store One Store Exclusivity,” press release,
July 2023.
72 Korea Fair Trade Commission, “KFTC Imposes Corrective Order and Administrative Fine on Naver for
Abuse of Market Dominance in Search and Shopping Services,” press release, Oct. 6, 2020.
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on
appeal73’74'75
German 2023 Cartel Automotive Germany ¥W42.3bn Hard-core cartel
automakers (coordination on fines’® condemned
emissions emissions tech) under both
cartel systems”’
Coupang 2024- Unfair trade E-commerce / USA & Korea | ¥162.8bn Thisis an
manipulation 2025 practices under online fines’ algorithm-based
of search (appeal the MRFTA marketplace retail practice
algorithm ongoing) that would not be
considered anti-
competitive in
the US.
86 The German automakers example shows that consumer-welfare-enhancing

87

88

approaches in the area of hard-core cartels do converge between the EU and US.

Itis important to note the negative impact of these policies on Korea as well as on the
US. This could be relevant in any future US-Korea trade negotiations or legal
arrangements.

Economic Impact Using the SRB-y ACMD Model

We have described the economic modelin Annex 2. For this analysis, we have shocked
the 2023 pillar scores with negative impacts across the board for Korean policy. We
assume these shocks over a ten-year period. We then apply a coefficient to reflect the
impact of these shocks on sectors of the US economy. Statistical weightings come
from the ACMD model. The ACMD model measures GDP impact from reductions in
pillar scores as follows:

73 Korea Fair Trade Commission, “KFTC Imposes Corrective Measures against Kakao Mobility for Abuse of
Market Dominance,” press release, Oct. 2024.

74 Korea Fair Trade Commission, “KFTC Revises Fine on Kakao Mobility for Abuse of Market Dominance,”
press release, Dec. 2024.

75 “Supreme Court Hears Fair Trade Commission Appeal Against Kakao Mobility Penalty,” Chosun Biz,
June 12, 2025.

76 Korea Fair Trade Commission, “KFTC Sanctions German Car Manufacturers for Colluding to Avoid
Competition on the Development of Emissions Cleaning Technology,” press release, Feb. 9, 2023.

77 European Commission, “Antitrust: Commission Fines Car Manufacturers €875 Million for Restricting
Competition in Emission Cleaning for New Diesel Passenger Cars,” press release, July 7, 2021.

78 Kim Ju-yeon, “Coupang Appeals Record $121 Million Fine for Alleged Search Manipulation,” Korea
JoongAng Daily, Sept. 10, 2024.
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Pillar Country | Indicator Score Before | Score After
International Competition | US Trade Freedom 6.2 5.7
International Competition | Korea Trade Freedom 5.8 4.8
Domestic Competition Korea Business Freedom 6.2 5.2
Domestic Competition us Business Freedom 6.0 5.5
Domestic Competition Korea Mobile Phone Access 3.8 3.3
Domestic Competition Korea Internet Usage 6.8 6.0
Domestic Competition Korea Regulatory Promulgation | 4.8 2.5
Property Rights Korea Legal Framework 3.44 2.44
Property Rights Korea Legal Efficiency 4.2 3.2
Property Rights Korea IP Protection 4.6 3.2
Property Rights Korea Contract Enforcement 6.5 4.5

89

Applying Coefficient to US Pillar Score Shock

e IC-Trade freedom:6.2~>5.7 (A=-0.5), weight =29%

e DC -Business freedom: 6.0 > 5.5 (A =-0.5), weight = 25%

Elasticities from ACMD model (unchanged): fIC=6.37, BDC=8.03

A drop in the score produces a loss of |A|xweightx3 which is then attenuated by the

coverage coefficient a.
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US coverage coefficients (a)

(a) IC — Trade exposure coverage (alC,Trade)

OECD TiVA 2023 edition (United States country note, 2020 values) reports:’®
e Foreign value-added content of US exports: 7.5%
e Domestic value added driven by foreign final demand: 7.8%
e Imported intermediates subsequently embodied in exports: 12.2%
We combine these exposures using a set-union:
alC,Trade=1-(1-0.078)(1-0.075)(1-0.122)=0.2511977
(b) DC — Business freedom coverage (aDC,BF)
We use “share of market producers” measured with the OECD public employment
statistic: US public employment share = 15.0% (2021) = market share =1 -0.150 =
0.85.%°
These are directly published figures (no assumed values). The TiVA edition’s latest year
is 2020. Government at a Glance uses 2021 for public employment. Both are the most
recent data.
Denominators (2023, official)
e GDP per capita (current US$), 2023: $82,304.62043 (World Bank WDI via FRED
series PCAGDPUSA646NWDB).®
e Population, 2023: 336,806,231 (World Bank WDI via FRED series
POPTOTUSA647NWDB).#2
Results (US, 2023 USD)
Component A Weight Elasticit Coverage Raw Attenuate Loss Total loss
scor y (%/pt) a impact (% dimpact  $/capita (billion $)
e GDPpc) (%
GDPpc)

9 Organisation for Economic Co-operation and Development (OECD), ICIO-TiVA Highlights: GVC
Indicators for the United States (Paris: OECD, Nov. 2023).

8 QOrganisation for Economic Co-operation and Development (OECD), Government at a Glance 2023:
United States (Paris: OECD Publishing, 2023).

81 Federal Reserve Bank of St. Louis, FRED, “GDP per Capita (Current US$) for the United States,” series
PCAGDPUSA646NWDB, accessed Aug. 19, 2025.

82 Federal Reserve Bank of St. Louis, FRED, “Population, Total for the United States,” series
POPTOTUSA647NWDB, accessed Aug. 19, 2025.
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IC Trade -0.5 0.29 6.37 0.251197 -0.92365 -0.23201 -$190.96 -$64.32
freedom 7 0 9

DC Business -0.5 0.25 8.03 0.85 -1.00375 -0.85318 -$702.21 -$236.51
freedom 0 8

Total -1.92740 -1.08520 -$893.17 -$300.83
0 6

Under our specified score declines and official coverage measures, the
US experiences an attenuated loss of —1.085% of GDP per capita, or
about $893 per person, totaling roughly $300.8 billion over a ten-year
period. In addition, US losses from KOPMA amount to $128 billion over
a ten-year period

94 In addition, there are significant losses to the US industry from Korean Online Platform
Markets Act (KOPMA) which we note below. We derive this number in the following way.

KOPMA targets the following six sectors:

e Online platform intermediary services (e-commerce marketplaces)
e Online search engines (e.g., Naver, Google)

e Social networking services (e.g., KakaoTalk)

e Digital content services (e.g., video/music streaming)

e Operating systems (e.g., Android/iOS in Korea)

e Online advertising services

95 The full digital economy spans nearly a third of GDP (~$600-650B today). E-commerce,
including marketplaces, forms a significant subset (~$170-230B currently). Enterprise
digital spending and ICT exports & services also make major contributions.

96 Most of the publicly available data suggests that the size of the six sectors impacted by
KOPMA is between $150 and $170 billion for the online market and as much as $600
billion for the total digital economy. We use $170 billion as the starting market size,
which is in the mid-range of the estimates.

Korean Regulated Platform Market Projection with GDP Share (2024-2034)

97 The table below presents projections of the Korean regulated platform market from a
baseline of $170 billion in 2024. This is 8.7% of Korean GDP. It also includes estimated
shares of Korea's GDP in 2034, assuming GDP grows at a compound annual growth rate
of 2.5% to reach approximately $2496.2 billion.

Korean Regulated Platform Market Projections

Scenario CAGR (%) 2034 Market Size (USD Billion) 2034 Share of GDP (%)
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Conservative 4.5 264.0 10.6
Moderate 6.0 304.4 12.2
Aggressive 8.0 367.0 14.7

98 Using the moderate CAGR scenario, we find that the market would grow to $304 billion

by 2034.

US Firm Share in KOPMA Implicated Sectors

99 The table below summarizes estimated US firm participation in the six sectors targeted

under KOPMA.

Estimated US Firm Participation in Sectors Targeted by KOPMA

Sector Total Market Size (USD) Estimated US Firm Share (%)
E-commerce Marketplaces $160B 20-30%

Online Search Engines $6-7B 43%

Social Networking Part of ~$10B+ digital 20-30%

Digital Content Services $5-10B+ 25-35%

Operating Systems / App Platforms $40B+ 90-100%

Online Advertising $10B 60-70% ($6-7B)

100 We will use an aggregate 50% for US share based on these different elements,
understanding this is an approximation.

Application of SRB-y ACMD Model

101 We have applied our model (described in Annex 2) to estimate potential changes in the
scale of the Korean market and its impact on the US firms as a result of the application
of the policy. Further detail on the ACMD modelis set out in the cited academic

literature and related materials.

102 We have calculated the impact of the bill on international competition (IC), domestic
competition (DC), and property rights (PR) pillars for Korea and the US, evaluating the
losses to the market and loss of market opportunity for US players.
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103 The advantage of the ACMD model is that it picks up total economic impacts and

dynamic effects across the whole of the economy, enabling us to compute a more

accurate figure on the damage done to the market and to US players.

Korea Market Impact (significantly concentrated in the relevant market but
with nationwide trans-economy dynamic effects) based on KOPMA

104 We have estimated the impact of the bill on the sub-pillar scores from our model:

Estimated Impact of KOPMA on Sub-Pillar Scores

Pillar Indicator Score Score GDP Per Capita % GDP Loss
Before After Drop
Property Rights Investor Protection 5.3 4.4
4.6% $83.26bn

Property Rights Challenging Regulation | 3.4405 2.5
Domestic Economic Freedom 6.0 4.5
Competition
Domestic Internet Score 6.8 4.8
Competition 6.048% $107.47bn
Domestic Government Integrity/ 5.1 4.1
Competition Regulatory

Promulgation
International International Shipment | 4.5 3.0
Competition
Internatl‘o'nal Regulatory 54 4.0 3% $54.29bn
Competition Promulgation
International Trade Freedom 5.8 4.0

Competition

105 Total GDP loss because of the policy on the Korean market’s potential growth is

approximately $250 billion. As a result of the policy, US players will be impeded from

access to this market, and so the loss correlates to the loss of opportunity for US firms.

106 The share of the relevant market as a percentage of overall Korean GDP is estimated to
move from 8.7% to 12% of GDP over the next ten years. US players, including Coupang
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currently account for around 50% of the six sectors of the market implicated by the
KOPMA, as noted above.

107 The estimated loss of opportunity for US players is given by the table below.
Estimated US Losses from KOPMA Impact on Sub-Pillar Scores
Year 1 2 3 4 5 6 7 8 9 10 (end)
US Loss/ $bn 10.9 | 11.31 | 11.72 | 12.13 | 12.53 [ 12.94 | 13.36 | 13.78 | 14.19 | 15
Percentage of GDP 8.72 | 9.048 | 9.376 | 9.704 |10.03 | 10.358 | 10.69 | 11.02 | 11.35 | 12
implicated
108 Total losses over a ten-year period could be as much as $128 billion (using 2024 USD).
This could translate into $192 billion in US GDP drag, and $70 billion in lost market cap
across US tech firms.
109  This $300 billion hit to the US economy is also supplemented by the impact of the
KOPMA and related measures on the US economy. We have already found that this ex-
ante approach to tech platforms costs the US economy $128 billion. The total impact
on the US economy could therefore be as high as $428 billion. Moreover, this may well
understate the impact of the cost to the US economy as both of these policies
interacting together are likely to create a vicious circle of negative economic effects.
Capturing the Interaction Between Ex-Ante Regulation
and Interventionist Antitrust
110 Inour submission, we separated the costs into two components: roughly $300 billion

from interventionist antitrust enforcement (applicable to all sectors as this is applied in
general to large US firms) and $128 billion from KOPMA-style ex-ante regulation, which
is much more specific to the large tech platforms. These standalone figures are
significant, but they do not capture the full magnitude of the economic harm. The
reason is that these policies are not independent, they are mutually reinforcing.

e Ex-ante regulation locks in rigid obligations and asymmetric burdens, raising
compliance costs and freezing market structures before any evidence of consumer
harm is established. This makes the market appear less competitive, creating the
very conditions antitrust authorities then cite as evidence of dominance or abuse.
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e Interventionist antitrust enforcement then interprets these distorted structures as
confirmation of harm, making infringement findings more likely and remedies more
intrusive.

This creates a vicious circle in which regulation distorts the market and enforcement
validates the distortion. The consequence is a compound effect: allocative inefficiency
from higher prices and fewer features; productive inefficiency from duplicated
compliance costs; and dynamic inefficiency as investment, interoperability, and
innovation are chilled.

The combined effects of interventionist antitrust enforcement and
KOPMA regulations may cause a total economic loss of $525 billion to
the US economy over ten years.

If antitrust alone leads to GDP loss of $300 billion, and ex-ante regulation a further $128
billion, the naive sum is $428 billion. But the interaction multiplies these losses. Using
the ACMD elasticity logic, we apply a conservative interaction premium of 15-20% to
reflect the additional deadweight loss from uncertainty, fragmented standards, and
foregone innovation. On that basis, the true combined loss is closer to $500-525
billion.

Evidence on Patterns of Egregious and Unfair Behavior

The Korean record described in this submission is not a case of ordinary regulatory
disagreement. It reflects a pattern of conduct that is egregious and unreasonable within
the meaning of Section 301 as set out earlier in this filing. A practice is unreasonable
where, while not necessarily in violation of the international legal rights of the United
States, it is otherwise unfair and inequitable. It is also unreasonable where it subverts
the competitive process as measured by its effects or where no reasonable government
pursuing a legitimate regulatory objective would adopt it. Korea’s digital measures
satisfy that standard. They do not preserve competition on the merits. They damage
market contestability behind the border, render formal market access commercially
hollow, and impose asymmetric burdens in ways that fall predominantly on United
States firms. In substance, they function not as neutral competition policy, but as an
unreasonable use of domestic regulation to impair foreign competitive opportunity in a
formally open market.

The pattern is especially serious because it is hot confined to isolated enforcement
decisions. As this submission explains, Korea’s current framework combines
interventionist antitrust enforcement with ex ante digital regulation, and the two are
mutually reinforcing. Ex ante regulation freezes market structures and locks in
obligations before any consumer harm is demonstrated. Interventionist antitrust
enforcement then treats those distorted structures as evidence of dominance or abuse.
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The result is a vicious circle of allocative, productive, and dynamic inefficiency that falls
with particular force on US firms. Korea’s own historical trajectory, as set out in this
submission, shows that competition law there has long been influenced by industrial-
policy and redistributive objectives, and that in its modern phase targeted enforcement
in digital markets has focused on US firms. The economic effects are correspondingly
severe. As this submission estimates, the combined effect of Korean interventionist
antitrust enforcement and ex ante platform regulation could impose a cost of up to
$525 billion on the United States economy over ten years.

The conduct is also egregious because official Korean claims of impartiality and
objectivity are difficult to reconcile with the broader pattern of state behavior. Recent
public statements by Korean officials have asserted that Korea does not discriminate
against US companies and that its enforcement is objective, impartial, and transparent.
Yet the documented record from recent US-linked cases reflects something very
different: public pre-judgment by senior officials before the facts were known,
disproportionate multi-agency escalation that extended beyond the stated subject
matter of the investigation, public threats of extraordinary sanctions and operational
suspension, and repeated official claims about the severity of the underlying conduct
and the level of cooperation that were difficult to reconcile with the subsequent factual
and forensic record. This pattern is incompatible with the posture of a government
acting in good faith to pursue a legitimate regulatory objective. It is, however, consistent
with the kind of unfair and inequitable conduct that Section 301 is designed to reach.

This concern is sharpened further by the public posture of KFTC Chairman Joo Byeong-
gi. Writing just before the August 2025 Korea-US summit, Chairman Joo described
Trump’s tariff policy as “nothing more than a shallow ploy to mask the deep-seated ills
of American society and to solve internal problems by emptying the pockets of other
countries and foreign corporations.”®® For the current head of a competition authority to
have publicly framed US tariff policy in those terms, especially on the eve of a major
summit, is difficult to square with the even-handed, economics-based posture
expected of a regulator charged with fair enforcement. The premise of the tariff
realighment he dismissed is precisely the need to address ACMDs and non-tariff
barriers of the kind documented throughout this submission.

Additionally, Korea’s current approach does not merely burden US firms but also
creates room for Chinese firms to scale under state-linked advantages and
comparatively softer treatment, strengthening Chinese positions in Korea, across global
value chains. In that respect, these practices are not only unreasonable and egregious
in their treatment of US firms. They are strategically damaging as well. Addressing these
distortions would not, in fact, weaken the relationship between the United States and

8 Joo Byeong-gi, “Trump’s Tariff War Is a Tactic to Cover Up the Ills of American Society. Trump’s Tariff
Tyranny Has Damaged 70 Years of Trust. Can the Korea-U.S. Summit Restore 1t?,” op-ed, Aug. 14, 2025.
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Korea. It would improve the long-term trust and stability between the two nations by
restoring a more genuinely rules-based and contestable commercial relationship. Trust
that is based on untruth is not trust in a genuine sense.

Policy Implications

This is not simply a matter of two parallel policies each causing harm. It is a systemic
interaction, and it means that addressing one distortion without addressing the other
will not resolve the problem. Only by re-anchoring both enforcement and regulation to
the consumer welfare standard can Korea avoid compounding the losses it is imposing
on the US economy. Left unchecked, the combined drag of interventionist antitrust and
precautionary regulation threatens to become a persistent $500 billion+ cost to the US
economy and a direct trade issue between the two countries. It also creates a broader
economic security problem. By weakening US firms in a key allied market while creating
room for Chinese rivals to scale under state-backed advantages, Korea’s current
approach risks strengthening Chinese firms across global value chains and deepening
their ability to challenge US firms in third markets and, over time, in the United States
itself.

This submission therefore recommends that the analysis set out above be considered
during US-Korea trade negotiations. We also recommend the implementation of an
initial tariff of 20.31 percent, based on the import-offset rates set out in Option B above,
with the possibility to scale to 30 percent in the case of additional issues. Naturally,
these negotiations should include a pathway to a 0 percent tariff contingent on Korea’s
elimination of ACMDs.

How India’s Competition Policy and Foreign Investment
Restrictions Harm the US Economy

India’s anti-competitive market distortions, arising from foreign
investment restrictions and distortive competition policy
implementation, generate a $156.24 billion in implied GDP drag
on the United States economy over a five-year period. Of this
total, competition policy implementation accounts for $41.76
billion of the US GDP drag, while foreign investment restrictions
account for approximately $114.48 billion.
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Introduction

The following analysis estimates the economic impact of India’s current policy
framework through two distinct but reinforcing channels: competition policy
implementation and foreign investment restrictions. Using Competere’s ACMD
framework, we estimate that these measures produce significant spillover effects on
the United States economy, with an estimated $156.24 billion in implied GDP drag over
the same period, equivalent to approximately 0.6 percent of US GDP.

The total impact reflects the combined effect of these two channels. Competition
policy implementation, particularly in digital markets, operates through enforcement
approaches that alter competitive conditions and reduce contestability, generating an
estimated US GDP drag of approximately $41.76 billion. Foreign investment restrictions
operate as a structural system of market-access conditions, including equity caps,
approval routes, sourcing mandates, and business-model constraints, generating an
estimated US GDP drag of approximately $114.48 billion. These channels operate in
parallel and together shape the competitive environment across key sectors of the
Indian economy and its international trading relationships.

As noted above, ACMDs arise when government laws, regulations, or enforcement
practices alter the conditions of competition in ways that restrict entry, protect
incumbents, or otherwise interfere with market rivalry. When policies weaken any of the
core pillars, they reduce productivity growth, limit voluntary exchange, and lower overall
economic welfare. The ACMD framework provides a structured method for identifying
these distortions and estimating their economic consequences. By translating policy-
induced changes in the three pillars into GDP impacts, the SRB-y model enables
regulatory and enforcement decisions to be evaluated in terms of their effects on
competition, investment, and long-term growth.

This analysis proceeds in two parts. It first examines the implementation of competition
policy in India, with a focus on digital markets where enforcement approaches may alter
competitive conditions for large global firms. It then analyzes India’s foreign investment
architecture, including sectoral restrictions, ownership caps, approval routes, and
operational conditions that shape how foreign firms enter and compete. In each case,
the analysis identifies the relevant distortions and evaluates their economic impact
using the ACMD framework.

Competition Policy Implementation as a Trade
Barrier

Competition policy implementation can function as a trade barrier where enforcement
departs from economically grounded principles and alters competitive conditions in
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ways that impair market access. We begin by examining how India’s implementation of
competition policy has acted as a trade barrier and estimate the resulting economic
impact on both the Indian and US economies.

Before undertaking that analysis, it is necessary to establish whether the substantive or
procedural implementation of competition law can constitute a trade barrier. This
inquiry turns on whether certain procedural or substantive approaches depart from
what can reasonably be regarded as sound competition policy and, in doing so, impair
market access or distort the ordinary process of competition.

A countervailing view holds that differences in substantive competition policy across
jurisdictions reflect divergent legal traditions and analytical methodologies. Under this
view, any adverse impact on US firms arises from legitimate policy discretion within
national competition frameworks rather than from discriminatory treatment. Divergence
alone, on this account, does not constitute distortion.

However, it is possible to argue that there is an economically rational approach to the
application of competition law and policy. Competition law is no different from any
other form of regulation. It can be implemented in ways that protect competition, orin
ways that impair it. The relevant question is whether the specific application of
competition law damages the ordinary process of competition. That inquiry must be
assessed by reference to its impact on the fundamental efficiencies that sound
competition policy is designed to protect. Competitive markets promote productivity
growth and economic welfare through improvements in productive, allocative, and
dynamic efficiency. When regulatory measures restrict entry, distort rivalry, or limit the
ability of firms to scale and innovate, the economy moves away from these efficiency
conditions.

e Productive efficiency exists when goods or services are produced at the lowest
feasible cost, given existing technology and input prices. A loss of productive
efficiency occurs when regulation or market distortion raises firms’ cost
structures above competitive levels, reduces scale economies, or forces
duplication of infrastructure or processes.

e Allocative efficiency exists when resources are allocated in a manner that
reflects consumer preferences, such that prices approximate marginal cost and
output levels reflect competitive demand. A loss of allocative efficiency occurs
when regulation or enforcement decisions restrict output, distort pricing, or
redirect resources toward protected or less efficient uses.

e Dynamic efficiency refers to the rate and direction of innovation over time. It
encompasses investment in research and development, entry of new firms,
technological progress, and long-term productivity growth. A loss of dynamic
efficiency occurs when enforcement or regulation chills investment, deters
entry, reduces incentives to innovate, or weakens property rights protection.
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Just because an action is taken by a competition authority does not mean thatitis
inherently pro-competitive. Competition law, like any other regulatory instrument, can
be implemented in ways that preserve competition or in ways that distort it. Identifying
when an enforcement action constitutes an ACMD is not straightforward. Trade
authorities and other branches of government may lack the technical expertise required
to determine whether a particular competition decision departs materially from sound
competition policy. At the same time, competition authorities in affected jurisdictions
may be better positioned to assess such departures, but they too may apply
competition policy in ways that are distortive.

The test is not whether the competition authority in one country applies a different
methodology from that of another country. Divergence alone does not establish
distortion. The inquiry is whether the implementation and enforcement actions of a
competition authority fall so far outside the bounds of reasonable competition policy as
to degrade productive, allocative, or dynamic efficiency and thereby function as a trade
barrier.

There is a collar around what constitutes sound competition policy enforcement. Within
that collar, reasonable disagreement over doctrine, evidentiary thresholds, or analytical
emphasis is expected. Outside that collar are actions that materially impair the ordinary
process of competition. Inside the collar, competition policy preserves the three
efficiencies identified above. Outside it, enforcement may itself become an ACMD.

Summary of Best Practice in Competition Law Enforcement: What
Good Looks Like

We refer to the section on the application of competition law in the Korea section above
which is applied mutatis mutandis to this section. We have written extensively on how
competition policy has developed globally and what its true purpose should be.?* Sound
competition policy rests on the foundational principles we refer to in paragraph 65 et ff.

There is also a collar around procedural fairness and due process. This collar is
narrower than the substantive collar because there is substantial cross-jurisdictional
convergence regarding minimum procedural standards in competition enforcement.
While jurisdictions may differ in substantive analytical approaches, there is far less
disagreement concerning the baseline requirements of fair process. A material
departure from those standards is more readily identifiable and more likely to constitute
an ACMD.

Academic analysis of “new” or “murky” protectionism emphasizes subtle, discretionary
measures that formally appear legitimate but are applied in ways that disadvantage

84 See Annex 3
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foreign firms. lkejiaku and Dayao describe murky protectionism as involving “abuses of
legitimate discretion which are used to discriminate against foreign goods, companies,
workers and investors.”®> Competition law, especially merger control and remedy
design, is often flagged as a channel where discretion can be exercised in ways that
impair free trade, including through the strategic application of domestic competition
law to restrict foreign firms’ access to domestic markets.®

They suggest that the implementation of competition policy can be an outgrowth of
strategic trade theory, under which states may seek to enhance the position of
domestic firms in international competition.?” While Ikejiaku and Dayao note that no
direct robust empirical evidence of protectionist motivations in competition law
enforcement has been established, they emphasize that the presence of political
elements in decision-making and the wide discretion granted to competition authorities
create structural opportunities for competition law to be used for protectionist
tendencies.®®

Trade-Competition Interface Analysis of Market Access Restraints

Chapter 5 of the US Department of Justice’s Antitrust Division discussion of where trade
and competition intersect explains that, as formal barriers fall, attention shifts to anti-
competitive or exclusionary restraints that “hamper the ability of firms to gain access to
or compete in foreign markets.”® The chapter further notes that these restraints may
arise from governmental acts, from firm conduct, or from firm conduct undertaken with
the “blessing, encouragement or toleration of governments.” It also observes that
domestic practices tolerated by competition agencies may have deleterious effects on
market access by foreign firms into domestic markets.*

The Collar: What Counts as Reasonable
Competition Enforcement

A blanket presumption that all actions of domestic competition authorities are beyond
scrutiny cannot be the correct response to the potential impact of such actions on
foreign firm market entry. The question, therefore, is what constitutes reasonable
competition enforcement that does not give rise to trade implications, and what forms

8 Brian lkejiaku and Cornelia Dayao, “Competition Law as an Instrument of Protectionist Policy:
Comparative Analysis of the EU and the US,” Utrecht Journal of International and European Law 36, no. 1
(2021).

8 |kejiaku and Dayao, “Competition Law as an Instrument of Protectionist Policy.”

8 |kejiaku and Dayao, “Competition Law as an Instrument of Protectionist Policy.”

8 |kejiaku and Dayao, “Competition Law as an Instrument of Protectionist Policy.”

8 U.S. Department of Justice, Antitrust Division, “Chapter 5: Where Trade and Competition Intersect.”

90 U.S. Department of Justice, Antitrust Division, “Chapter 5: Where Trade and Competition Intersect.”
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of competition authority activity or inaction implicate foreign firm market access. We
suggest the following analytical framework.

Layer 1: A Procedural Collar

There is broad cross-jurisdictional convergence around procedural fairness and due
process as minimum standards for legitimate competition enforcement,
notwithstanding differences in legal systems and administrative models. OECD work
summarizing multiple roundtables reflects a consensus on the importance of
transparency and procedural fairness, while recognizing that there is no single
institutional model that all jurisdictions must adopt.

Two instruments serve as practical anchors for defining the procedural collar because
they articulate minimum expectations while permitting legitimate diversity in
institutional design:

1. OECD Recommendation of 6 October 2021 on Transparency and Procedural
Fairness in Competition Law Enforcement (OECD/LEGAL/0465).% The
recommendation sets out high-level principles that adherents should ensure,
including:

a. transparency and predictability, including public rules and publication of
decisions subject to confidentiality safeguards;

b. independence and professionalism, including freedom from political
interference and decisions grounded in sound competition policy
principles;

c. non-discrimination, including treatment without prejudice to nationalities
or ownership;

d. proportionality and consistency, including avoidance of unnecessary
burdens and steps beyond the scope of the investigation;
timeliness;

f. meaningful engagement and rights of defense, including notice, access to
evidence, and the opportunity to respond;

g. protection of confidential and privileged information; and

h. judicial review by an independent adjudicative body.

2. International Competition Network (ICN) Framework on Competition Agency
Procedures (CAP).*2 Although non-binding and opt-in, the CAP is explicitly
designed to converge around core fairness principles. It includes commitments
relating to:

9! Organisation for Economic Co-operation and Development (OECD), Recommendation of the Council
on Transparency and Procedural Fairness in Competition Law Enforcement, OECD/LEGAL/0465, adopted
Oct. 6, 2021.

9 International Competition Network (ICN), Framework on Competition Agency Procedures (CAP),
adopted May 2019.

55|Page



Competere

a. non-discrimination, including treatment no less favorable for foreign
persons in like circumstances;

transparency and predictability;

meaningful engagement;

focused investigative requests limited to relevant information;
reasonable timing;

notice and opportunity to defend, including access to information
necessary to prepare a defense;

access to counsel and protection of privilege;

written, reasoned decisions; and

i. independentreview.

mooo00T

> @

139 Trade ministries may not be equipped to evaluate complex market definition or
unilateral effects models. However, they are able to assess whether these baseline
procedural standards have been materially respected. These instruments therefore
provide an administrable benchmark for identifying potential breaches of the
procedural collar.

Layer 2: A Substantive Collar

140 Thereis genuine debate regarding the objectives and standards of competition policy.
Jurisdictions differ in emphasis between consumer welfare, total welfare, and broader
public interest considerations, and in the burdens and standards of proof applied in
enforcement. OECD analysis recognizes that there is no single model that all
jurisdictions must adopt and that different approaches may coexist within a broadly
competition-oriented framework.?

141 However, even within that diversity, the OECD Recommendation establishes a
substantive boundary.®* Enforcement should be grounded in sound competition policy
principles and supported by objective legal and economic reasoning based on facts and
evidence. This requirement does not mandate a uniform welfare standard. It does,
however, require that decisions be defensible as competition policy rather than as
industrial policy, revenue extraction, or nationality-based favoritism.

142  This creates a workable substantive collar. Within that collar, jurisdictions may differ in
doctrinal emphasis while remaining committed to competition as an organizing
principle of the economy. Outside that collar, enforcement ceases to be competition
policy and risks constituting an ACMD.

9 Organisation for Economic Co-operation and Development (OECD), The Consumer Welfare Standard:
Advantages and Disadvantages Compared to Alternative Standards, OECD Competition Policy
Roundtable Background Note (Paris: OECD Publishing, 2023).

% OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement.
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When Competition Authority Action Becomes an
ACMD

The correct framing is not whether Country A’'s competition regime differs from that of
Country B. Divergence in methodology or welfare standard does not, by itself, establish
distortion. The question is whether the action is so far outside reasonable competition
enforcement that it becomes distortive and trade restrictive.

A practical test can be structured as a two-screen approach: a competition screen and
a trade screen. The first screen asks whether the competition authority’s action
constitutes a serious departure from defensible competition policy, such that it
produces anti-competitive effects, including barriers to entry, exclusionary restraints, or
distortions of competitive process. The second screen asks whether that action also
functions as a trade restraint by materially impairing market access or competitive
opportunities for foreign firms, including through discriminatory application or de facto
nationality-based effects.

This structure reflects the insight that not all competition policy divergence gives rise to
trade discipline. In his 2004 article for the Texas International Law Journal, Shanker
Singham focuses on “public restraints,” meaning government-imposed or government-
tolerated measures that create barriers to entry and generate spillover harms beyond
the enforcing jurisdiction. Singham distinguishes between purely domestic antitrust
matters and those restraints that both generate anti-competitive harm and produce
cross-border market access effects. International discipline is most tractable where
these two elements intersect. Purely domestic competition issues lacking
discriminatory or market access effects do not readily lend themselves to trade
discipline, just as measures that are discriminatory but not competition-relevant fall
outside the core concern of antitrust. Because domestic authorities do not internalize
cross-border externalities and may face industrial policy or political pressures, the
overlap between antitrust harm and market access restraint becomes the administrable
point for discipline.®*%

Screen 1: Competition-Policy Plausibility

The first screen examines whether the competition authority's action is defensible as
competition policy. The inquiry focuses on the internal coherence, evidentiary
grounding, and proportionality of the enforcement decision.

% Shanker A. Singham and D. Daniel Sokol, “Public Sector Restraints: Behind-the-Border Trade Barriers,”
Texas International Law Journal 39 (2004): 625.

% D. Daniel Sokol, “Limiting Anti-Competitive Government Interventions That Benefit Special Interests,”
GCLC Working Paper 02/09 (Global Competition Law Centre, College of Europe, 2009).
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e Isthere a coherent theory of harm to competition, rather than merely to
competitors?

o Indicators that the action may fall outside the substantive collar include:

= The stated or evident objective is protection of domestic
champions, employment, or industrial policy as the decisive
enforcement driver, rather than the application of a legally
recognized and transparently applied competition standard;

= Remedies that primarily advantage a domestic rival without a
credible and articulated link to the identified competition concern.

o Merger controlis a particular risk area because administrative discretion
may be used to impose more onerous remedies on transactions that
threaten local producers, even where the competition theory is weak.

e Isthe evidentiary posture consistent with reasoned enforcement?

o The OECD Recommendation requires objective decision-making
grounded in relevant legal and economic arguments and supported by
facts and evidence. A decision that is thinly reasoned, internally
inconsistent, or unmoored from evidence is a substantive collar warning
sign, even if it employs the language of competition law.®’

e Isthe remedy proportionate and within the scope of the competition
concern?

o The OECD Recommendation also emphasizes proportionality and the
avoidance of unnecessary burdens. Investigative steps and remedies
should remain within the scope of the identified competition issue.
Overbroad, extraneous, or punitive remedies may themselves be
distortive, even where the underlying infringement theory is legitimate.*®

Screen 2: Trade and Market-Access Effect

147 The second screen examines whether the competition authority's action has a material
trade or market-access effect.
e Isthere discrimination, de jure or de facto, against foreign firms, products,
or services?
= Under WTO jurisprudence, discrimination is not confined to facial

nationality-based distinctions. It includes measures that modify
the conditions of competition to the detriment of imported
products, including where the measure is formally origin neutral. In
interpreting GATT Article lll, panels have treated the national
treatment obligation as requiring effective equality of
opportunities for imported products in the application of laws,
regulations, and requirements affecting internal sale, offering for

97 OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement.
% OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement.
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sale, purchase, transportation, distribution, or use.®® The inquiry
therefore turns on competitive opportunity and competitive
conditions, not expressed motive. A measure may be origin neutral
in form yet discriminatory in effect where its architecture or
operation imposes disproportionate burdens on foreign economic
participation. In the competition context, this concern arises
where size thresholds, structural presumptions, or gatekeeper
designations capture predominantly foreign firms because of
global market composition. The question is whether the effect of
the framework alters competitive conditions to their detriment
relative to domestic comparators. Evidence of de facto
discrimination may include materially greater compliance burdens
on foreign-owned firms in like circumstances, enforcement
patterns concentrated on foreign firms in sectors where they hold
global leadership, or thresholds structured so that only foreign
firms realistically qualify.

= The size of the company has played no partin the assessment of
whether products compete in WTO history. But size thresholds can
be used to target US companies in certain sectors where the US
has a substantial lead. This is unusual given that the US has such a
lead in the tech sector given the size of its companies. However,
one could envisage similar issues involving de facto
discrimination, for example if a country trying to develop a
shipbuilding industry targeted Korea’s shipbuilding industry for
regulatory actions which only applied to it because of its size. This
can operate as the most disguised form of protectionism.

o Boththe OECD Recommendation and the ICN CAP identify non-
discrimination as a core principle of legitimate competition
enforcement.’ " Evidence of discriminatory effect may include:

= Materially different burdens imposed on foreign-owned firms in
like circumstances;

= Enforcement priorities or remedy structures that systematically
disadvantage foreign entrants.

= Considerations of discrimination must include cases where only
firms of a specific country qualify for thresholds applied for
enhanced competition scrutiny.

e Does the measure materially restrict market access or cross-border supply?

o Thetrade-competition interface literature identifies the relevant concern

as restraints that hamper the ability of firms to gain access to or compete

% Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, 151.
10 OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement.
9 ICN, Framework on Competition Agency Procedures (CAP).
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in foreign markets. A measure that significantly impairs entry, expansion,
or effective participation by foreign firms may satisfy this element.
e Isthe measure competition-plausible but still trade-restrictive in a way that
exceeds the collar?

o Theinquiry does not equate policy difference with distortion. Legitimate
competition regimes may impose compliance costs on foreign firms. The
question is whether the trade-restrictive effect is linked to a defensible
competition rationale and implemented in a fair, proportionate, and
predictable manner. Where the trade effect materially exceeds what is
necessary to address a substantiated competition concern, the action
may fall outside the collar and constitute an ACMD.

Outside the Collar Actions that Constitute ACMDs

A competition authority action is credibly characterizable as an ACMD and a trade
barrier when the (A) and (C) and/or (B) and (C) are made out:

e (A) Procedural collar breach. There is a serious failure of procedural fairness or
due process. This includes denial of meaningful notice, lack of access to
evidence, restrictions on the right to respond or to counsel, absence of
independent review, discriminatory treatment based on nationality or ownership,
or political interference in enforcement. These failures concern the integrity of
the enforcement process itself.

e (B) Substantive collar breach. There is a serious departure from defensible
competition policy principles. This includes the absence of a coherent theory of
harm to competition, reliance on structural or size-based presumptions
untethered to competitive effects, manifest disproportionality between the
identified harm and the remedy imposed, or decisions not grounded in objective
legal and economic reasoning supported by evidence. These failures concern
the analytical foundation of the decision.

e (C)Trade effect: The action materially impairs market access or competitive
opportunities for foreign firms, including through discriminatory application,
remedy design, or enforcement patterns that disproportionately burden foreign
participants.

The elements are conceptually distinct. A procedurally flawed decision is not
automatically a substantive distortion, and a controversial substantive standard does
not automatically constitute a due process violation. The ACMD characterization
requires that a collar breach, procedural or substantive, be coupled with a material
trade or market-access effect.
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Examples of Collar Breaching Conduct

The following patterns, if supported by evidence, are strong candidates for
characterization as outside the collar because they implicate both a collar breach and a
market-access effect.

¢ Nationality-linked discrimination in enforcement intensity or remedies:
Differential treatment based on nationality or ownership is inconsistent with the
non-discrimination principles articulated in the OECD Recommendation and the
ICN CAP.7%2

e Merger remedies structured to benefit a domestic rival without a credible
competition rationale: Remedies that disproportionately advantage domestic
competitors, without a substantiated link to the identified competition harm, are
consistent with the risk of disguised protectionism discussed in comparative
scholarship.

e Procedural denial of defense rights: Failure to provide access to evidence, a
meaningful opportunity to respond, access to counsel, or independent review
constitutes a direct breach of the procedural collar as reflected in OECD and ICN
standards.’®

e Politically directed enforcement outcomes: Enforcement actions not
grounded in legal and economic reasoning, but instead influenced by political
direction, are inconsistent with the independence requirement articulated in the
OECD Recommendation.’*

e Overbroad investigative demands and scope creep: Investigative steps or
remedies that exceed the scope of the articulated theory of harm, impose
unnecessary burdens, or are not proportionate to the identified concern are
inconsistent with the proportionality and focused-investigation principles in the
OECD Recommendation and ICN CAP.

Defining the Collar

A defensible, research-supported articulation of the collar can be structured as follows:
e Procedural collar: Grounded in OECD and ICN minimum standards for
transparency, fairness, non-discrimination, proportionality, meaningful
engagement, protection of privilege, and independent review.
e Substantive collar: Not a requirement of uniform welfare standards across
jurisdictions, but a requirement that enforcement be economically and legally
reasoned, evidence-based, and grounded in sound competition principles, with

12 OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement;
ICN, Framework on Competition Agency Procedures (CAP).
13 OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement;
ICN, Framework on Competition Agency Procedures (CAP).
104 OECD, Recommendation on Transparency and Procedural Fairness in Competition Law Enforcement.
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remedies proportionate to a substantiated competition harm rather than serving
as a vehicle for industrial policy or nationality-based favoritism. Whether a
jurisdiction employs a consumer welfare, total welfare, or competition-
protection framework is secondary to whether its enforcement is internally
coherent and consistently applied within that framework.

e Trade barrier overlay: The strongest case for characterization as an ACMD
arises where both an antitrust collar breach and a material market-access or
discriminatory effect are present, consistent with the two-screen logic
developed in our work.'0%:1%¢

Breaches of the Substantive and Procedural Collars

152  EU-style gatekeeper analysis, where regulatory obligations are imposed on firms based
on structural designation rather than case-specific proof of competitive harm, falls
outside the substantive collar as defined in the Singham-Abbott framework.’” The
framework describes sound competition enforcement as grounded in economically
reasoned, effects-based analysis directed at protecting the competitive process and
enhancing productive, allocative, and dynamic efficiency. Competition law, in this
account, addresses conduct that demonstrably harms competition on the merits. It
does not operate as a structural regulatory regime triggered by firm size or ecosystem
position alone.

153 A designation-based gatekeeper framework shifts the analytical foundation from
effects-based adjudication to ex ante regulatory control. Where obligations are imposed
absent a demonstrated theory of competitive harm in a defined market, the
enforcement logic moves from competition policy to structural regulation. That shift
raises substantive collar concerns in three respects:

e First, it weakens the requirement of a coherent theory of harm tied to
competitive effects.

e Second, it risks imposing remedies that are not proportionate to a substantiated
competition concern but instead reflect generalized policy objectives.

e Third, it may degrade dynamic efficiency by altering investment and innovation
incentives through ongoing conduct mandates not grounded in case-specific
findings.

154  The substantive collar requires that enforcement be internally coherent, evidence-
based, and directed at demonstrable harm to the competitive process. Where
designation substitutes for effects analysis, and regulatory obligations resemble
sectoral supervision rather than competition adjudication, the action moves outside
that collar. Having identified these characteristics of designation-based gatekeeper

1% Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, 112-13.
1% Singham and Sokol, “Public Sector Restraints,” 625.
107 See Annex 3
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logic, the next step is to assess whether Indian enforcement reflects comparable
departures from effects-based competition principles.

India Section 4 Enforcement in the Last Five Years

Table: Key dominance and unilateral-conduct outcomes

Matter

Grasim Industries
(VSF)™8

Amateur Baseball
Federation of
India (ABFI)"°°

MakeMyTrip-
Golbibo (MMT-
Go) / 0OYO™®°

Google — Android
ecosystem''"112

Dominance finding /
relevant market (high
level)
CCl found Grasim
dominantin supply of
viscose staple fiber (VSF)
(very high market share;
limited alternatives).

CCl treated the sports
federation as an
“enterprise” and assessed
dominance in the
organization of baseball
leagues, events, and
tournaments in India.

CCl found MMT-Go
dominantin online
intermediation services for
hotel bookings in India
(and examined vertical
arrangements involving
OYO0).

CCl found Google
dominant across multiple
markets in the Android

Conduct theory
(unilateral)

Discriminatory pricing,
denial of market access,
supplementary obligations
imposed on buyers
(exploitative and
exclusionary mix).
Restrictions or threats
impacting participation in
non-recognized
tournaments (market
access restriction).

Parity clauses, platform
restraints, exclusionary
arrangements (Section 4
findings for MMT-Go;
Section 3(4) issues around
OYO arrangements).

Tying and bundling, anti-
fragmentation, leveraging,
default and pre-install

Outcome / remedies
(high level)

Cease-and-desist; no
additional penalty noted
in reporting due to
earlier penalty or overlar
considerations.

Cease-and-desist
(behavioral correction
rather than structural
remedy).

Penalties reported as
%223.48 crore (MMT-Go)
and X168.88 crore (OYO)
(5% of relevant turnover
noted in the CClI press
release).

CCl penalty announced
as %1,337.76 crore plus
conduct remedies.

1% Informant (Confidential) v. Grasim Industries Limited, Case Nos. 51, 54, and 56 of 2017, Competition
Commission of India, order dated Aug. 6, 2021.

199 Confederation of Professional Baseball Softball Clubs v. Amateur Baseball Federation of India, Case
No. 03 of 2021, Competition Commission of India, order dated June 3, 2022.

110 Federation of Hotel & Restaurant Associations of India v. MakeMyTrip India Pvt. Ltd. and Others, Case
No. 14 of 2019, and Rubtub Solutions Pvt. Ltd. v. MakeMyTrip India Pvt. Ltd. and Others, Case No. 01 of
2020, Competition Commission of India, order dated Oct. 19, 2022.

" Mr. Umar Javeed and Others v. Google LLC and Another, Case No. 39 of 2018, Competition
Commission of India, order dated Oct. 20, 2022.

"2 Google LLC v. Competition Commission of India, Competition Appeal (AT) No. 01 of 2023, National
Company Law Appellate Tribunal, judgment dated Mar. 29, 2023.
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2022-
2025

2023

2024-
2025

2025

mobile ecosystem and
treated practices as
leveraging and foreclosure
concerns.

Google - Play CCl treated Google as
Store billing / dominant in the Android
GPBS (plus app distribution stack
NCLAT)™3.114 (Play Store policies).
Chandigarh CCl found CHB dominant
Housing Board in development and sale of
(CHB)™® residential flats in

Chandigarh (UT).
WhatsApp/Meta- CCl analyzed dominance
2021 privacy in OTT messaging in India
policy (plus and assessed data-
NCLAT)""e17 combination and consent

practices through a

competition lens.
Basketball CCl took a prima facie
Federation of view of dominance in
India (BFI) governance and

organization of

Competere

effects (EU-style
ecosystem framing).

Mandatory use of Google

Play Billing System (GPBS),

discrimination, denial of
market access, leveraging

theories (with “gatekeeper”
language in the reasoning).

Unfair conditions (nhon-
disclosure, contractual
imbalance, penal interest
practices) framed under
Section 4(2)(a)(i)-
Imposition of unfair
conditions (take-it-or-
leave-it) and restrictions
on data sharing for
advertising.

Refusal to authorize or
recognize events, alleged
coercive restrictions on

CClimposed 3936.44
crore. On appeal, NCLAT
(28 Mar 2025) reportedly
upheld core liability but
reduced penalty to
approximately X216
crore and scrutinized
CCl’'s approach to
effects and turnover.
Desist order; no
monetary penalty (CCI
noted corrective steps).

CCl fine reported as
%213.14 crore and a five-
year ban on certain data-
sharing for ads ordered
in 2024. NCLAT (Nov
2025) reportedly set
aside the five-year ban
for lack of rationale but
upheld the fine and
other remedies.

DG investigation orderec
(not a final Section 27
contravention yet, but

113 XYZ (Confidential) Informant v. Alphabet Inc. and Others, Case No. 07 of 2020, Competition

Commission of India, order dated Oct. 25, 2022.

14 Alphabet Inc. and Others v. Competition Commission of India and Another, Competition Appeal (AT)

No. 04 of 2023, National Company Law Appellate Tribunal, judgment dated Mar. 28, 2025.

"8 Ramesh Kumar v. Chandigarh Housing Board, Case No. 39 of 2021, Competition Commission of India,

order dated Aug. 22, 2023.

1% In Re: Updated Terms of Service and Privacy Policy for WhatsApp Users, Suo Motu Case No. 01 of
2021, with Case Nos. 05 of 2021 and 30 of 2021, Competition Commission of India, order dated Nov. 18,

2024.

7 WhatsApp LLC v. Competition Commission of India and Others, Competition Appeal No. 1 of 2025, and
Meta Platforms, Inc. v. Competition Commission of India and Others, Competition Appeal No. 2 of 2025,
National Company Law Appellate Tribunal, judgment dated Nov. 4, 2025.
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(procedural but professional basketball player participation signals enforcement
important)'"® events (and related market (market access). posture).
access control).

This distribution indicates that, from 2021-2025, India’s dominance and unilateral-
conduct docket with actual findings was concentrated in three areas: (i) digital
platforms and ecosystems, (ii) platform parity or exclusivity restraints, and (iii)
“unavoidable counterparties” such as sports federations and public housing boards,
where dominance analysis is relatively straightforward.

India’s Regulatory Enforcement Trends

When practitioners refer to “EU-style ‘big is bad,” they typically mean some
combination of the following characteristics:
e Ecosystem or gatekeeper framing, in which size and bottleneck position trigger
heightened scrutiny.
e Form-based presumptions, where certain conduct is treated as inherently
suspect once dominance is established.

e “Special responsibility” rhetoric for dominant firms.
e Broad policing of unfair terms, beyond classic exclusionary foreclosure theories.

e Forward-looking, quasi-regulatory remedies such as interoperability mandates,
choice screens, or data separation.

India is showing elements of these traits, particularly in digital platform matters. At the
same time, appellate review has introduced constraints and discipline. As in the US, the

court system has limited certain enforcement positions taken by the competition
authority.

Trend 1: Ecosystem Market Definition and Expanding Regulatory
Exposure

The CCI’s Google decisions (Android and Play Store billing) demonstrate a decisive shift
toward ecosystem-level market definition and leveraging theories. Rather than confining
analysis to narrowly defined product markets, the Commission framed multiple
adjacent layers of the digital stack as interrelated markets and treated platform
integration, defaults, and design choices as potential foreclosure mechanisms.

118 Flite Pro Basketball Private Limited v. Basketball Federation of India, Case No. 10 of 2024, Competition
Commission of India, order dated Nov. 25, 2025.
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For US digital firms whose global business models rely on vertically integrated
ecosystems, this methodology materially increases enforcement exposure. By
broadening the relevant market frame and lowering the threshold for leveraging claims,
India’s approach expands the range of conduct that can be challenged under Section 4.
This aligns directionally with EU-style enforcement logic and increases regulatory
uncertainty for US technology firms operating in India.

Trend 2: EU Digital Convergence Alters Standards of Proof

In the Google Play appellate record, the National Company Law Appellate Tribunal
(NCLAT) explicitly invoked EU jurisprudence, including Post Danmark and Google
Android, in articulating standards such as “special responsibility” and “capability or
likely effects.” This is not a mere citation practice. It signals methodological
convergence.

When EU doctrines are used to justify lower thresholds for establishing competitive
harm, US firms face a legal environment in which effects analysis may be less tightly
bounded than under traditional US unilateral conduct standards. The significance for
US interests is evidentiary. Convergence on EU-style capability-based reasoning
expands the scope of conduct that can be challenged without proof of realized harm.

Trend 3: Appellate Scrutiny as a Corrective Mechanism

Indian appellate review has introduced important constraints. In Google Play, the
NCLAT scrutinized the CCI’s dominance analysis and materially recalibrated the
penalty. This demonstrates that internal institutional checks exist. However, from a US
commercial perspective, the corrective function operates ex post. Firms must first
absorb investigation costs, compliance burdens, reputational impact, and operational
uncertainty before appellate narrowing occurs. Judicial correction does not neutralize
exposure but moderates it after significant economic cost has already been incurred.

This dynamic is comparable to the US federal courts’ review of FTC enforcement actions
during the Khan period in which courts disciplined overreach after material economic
consequences had been incurred. For example, in FTC v. Meta (Within), the Northern
District of California denied the FTC’s motion for a preliminary injunction challenging
Meta’s acquisition under a potential-competition theory.® Similarly, in FTC v. Microsoft
(Activision Blizzard), the district court denied the FTC’s preliminary injunction request,
and the Ninth Circuit affirmed; the FTC subsequently withdrew its challenge.?%'?’

"9 Federal Trade Commission v. Meta Platforms, Inc. and Within Unlimited, Inc., Order Denying Motion for
Preliminary Injunction, No. 5:22-cv-04325-EJD (N.D. Cal. Feb. 7, 2023).

120 Federal Trade Commission v. Microsoft Corp., Preliminary Injunction Opinion (Redacted), No. 3:23-cv-
02880-JSC (N.D. Cal. July 10, 2023).

12! Federal Trade Commission v. Microsoft Corp., No. 23-15992 (9th Cir. May 7, 2025).
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Trend 4: Penalty Methodology as a Constraint

Two signals suggest that penalty methodology in India is not automatically escalating in
proportion to firm size.

e In MMT-Go/OYO, penalties were explicitly tied to relevant turnover, reported as
%223.48 crore (MMT-Go) and 3168.88 crore (OYO), corresponding to 5% of
relevant turnover as stated in the CCI press release.

e Inthe Google Play billing matter, NCLAT reduced the penalty substantially from
936.44 crore to approximately ¥216 crore and scrutinized the CCl’s approach to
turnover and effects analysis.'??

Unlike the EU’s global-turnover ceiling of up to 10%, India’s appellate scrutiny has
resulted in more cabined penalty calculations in certain cases. This reduces the
automatic equation of firm size with maximum sanction. Nevertheless, the fact that
global-turnover logic has been argued and defended in enforcement practice indicates
that penalty architecture remains a live issue. For large US firms, exposure uncertainty
regarding the penalty base materially affects risk assessment, capital allocation, and
willingness to scale investment. Additionally, the requirement that firms undergo the full
CCl process and then pursue appellate relief imposes significant costs. The risk that
first-instance decisions may later be narrowed on appeal does not eliminate the
economic burden of the initial ruling.

Trend 5: Unfair Conditions as an Intervention Tool

Section 4(2)(a)(i) has become a flexible vehicle for intervention. In WhatsApp/Meta,
consent and data-combination practices were framed as unfair conditions. In
Chandigarh Housing Board and sports federation matters, contractual imbalance and
access restrictions were similarly framed.

The concern for US firms is not the existence of unfairness doctrine per se, but the
elasticity of that concept. Once dominance is established, the scope of “unfairness”
can extend beyond classical foreclosure analysis into broader fairness review. This
expands enforcement reach in a manner that increases compliance risk for large foreign
firms operating at scale.

Trend 6: Competition Law as Data Governance

The WhatsApp/Meta case illustrates the use of competition law to address data-
combination and consent design issues. Press coverage also noted that India has
explored development of an EU-style digital competition regime in parallel policy

122 Alphabet Inc. and Others v. Competition Commission of India and Another, Competition Appeal (AT)
No. 04 of 2023, National Company Law Appellate Tribunal, order dated Mar. 28, 2025 (Google Play
Billing).
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discussions.’® NCLAT later set aside the five-year advertising data-sharing ban for lack
of sufficient rationale while maintaining the monetary penalty and other elements.'*
However, the case demonstrates that competition law is being used to shape digital
governance choices.

For US technology firms, this raises a structural issue: competition enforcement
becomes a channel for regulating platform design and data integration decisions, areas
that are core to global business models.

Trend 7: Dominance Applied to Governance Bottlenecks

In matters involving sports federations and public bodies, dominance findings are linked
to control over access and authorization. The theory of harm centers on denial of
market access.

This reinforces a broader enforcement logic. Where an entity controls accessto a
platform or ecosystem, dominance can be established more readily, and access denial
becomes the focal point of analysis. For US firms operating platform models, this logic
increases exposure wherever gatekeeping characteristics are present.

Trend 8: Narrative and Policy Momentum

Academic and industry commentary increasingly frames India’s dominance
enforcement as oscillating between effects-based analysis and form-based
presumption. Whether that critique is accepted in full is secondary. The narrative itself
shapes litigation strategy, policy debate, and intergovernmental dialogue.

For US firms operating in India, the relevant point is that enforcement trajectory and
narrative direction are alighed and ecosystem framing, flexible unfairness doctrines,
and expanding remedial reach are becoming normalized within digital markets.

India’s Dominance Enforcement Trajectory and
Consequences for US Market Access

A review of the last five years of outcomes suggests the following:
e India has not formally adopted a rule that size alone is unlawful. Dominance
must still be established, and abuse must still be demonstrated under Section 4
of the Competition Act, 2002.

123 Aditya Kalra, “India’s EU-like Antitrust Law Worrying Technology Firms,” Reuters, June 11, 2024.
124 WhatsApp LLC v. Competition Commission of India and Others and Meta Platforms, Inc. v. Competition
Commission of India and Others, National Company Law Appellate Tribunal, order dated Nov. 4, 2025.
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e Indigital ecosystem matters, however, the CCl’s reasoning increasingly reflects
features associated with EU-style methodology, including ecosystem-based
market definition, leveraging theories across adjacent markets, gatekeeper
framing, and behavioral remedies that extend beyond traditional cease-and-
desist orders.

e The principal counterweight to this drift is appellate calibration, particularly with
respect to (i) effects reasoning and (ii) proportionality of remedies and penalty
base, as illustrated in the Google Play and WhatsApp appellate proceedings.
However, as reliance on EU case law increases and commentary increasingly
supports that direction, this useful calibration may diminish.

Economic Impact of Unreasonable Competition
Policy Implementation and Enforcement

Application of the ACMD Model

We have applied the ACMD model to estimate the potential impact on the Indian
economy and the associated spillover effects on the United States economy arising
from EU-style drift in competition policy implementation.

As set out in the preceding sections, the Competition Commission of India’s (CCl)
enforcement patterns, including ecosystem market definition, forward-looking conduct
remedies, and global-turnover-based penalty approaches, are treated here as collar
breaches that degrade specific sub-pillars of the ACMD framework.

Methodology: Affected Market Approach

To produce a conservative estimate, the ACMD application is tailored to reflect that
these distortions are concentrated in the digital, e-commerce, and technology sectors
rather than applied across the Indian economy as a whole.

e Distortion scoring: We identify degradation in the Domestic Competition (DC),
Property Rights (PR), and International Competition (IC) pillars driven by
specified collar breaches, including operational remedies affecting business
freedom and enforcement practices affecting trade freedom.

o Theoretical market-wide loss: 7.7 percent, calculated as the aggregate
impact of pillar score declines across DC, PR, and IC.

o Affected market weighting: We apply this distortion only to the broad digital
economy, including e-commerce, IT services, digital payments, and electronics
manufacturing on the basis that the deviation from the Singham-Abbott
framework is only outside the collar for the tech sector.

o Weighting factor: 15 percent of India’s GDP, representing the sector’s
projected average share of the economy over the forecast period.
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e State-to-state transition: The model expresses total economic loss as the
economy transitions from the baseline to a higher-distortion equilibrium. For this
estimate, the transition is assumed to occur over a five-year period.

Economic Impact on India

The modeled competition-policy drift in digital ecosystems produces a weighted
macroeconomic drag of 1.16 percent of GDP. Applied to a nominal GDP base of
approximately $4.0 trillion, this corresponds to an estimated five-year state-to-state
loss of $46.4 billion. This figure reflects reduced competitive intensity in platform
markets, weaker international contestability, and diminished dynamic efficiency in
sectors that disproportionately drive productivity growth.

However, this enforcement channel does not operate in isolation. We therefore turn
next to India’s foreign investment architecture, which imposes a separate set of
structural restrictions on entry, scale, and permissible business models.

India’s Foreign Investment Restrictions as a
Structural ACMD Entry Barrier

While competition policy implementation operates through case-by-case enforcement,
foreign investment architecture functions as a structural channel shaping market
access across sectors. We therefore turn our analysis to the legal and regulatory
framework governing foreign participation in the Indian economy.

Foreign Investment Restrictions as Trade and
Competition Barriers

Foreign investment restrictions alter the structure of market entry and competition
within the Indian economy. Equity caps, approval routes, performance requirements,
and business-model constraints shape which firms may enter markets, the scale at
which they can operate, and the conditions under which they compete. These measures
therefore influence the degree of contestability and rivalry within affected sectors.

Within our framework, these restrictions qualify as ACMDs because they constitute
government-imposed measures that alter competitive conditions in ways that weaken
one or more of the institutional pillars supporting market competition. Foreign
investment restrictions limit exposure to international competition by restricting foreign
entry and scale. They weaken domestic competition by reducing the number and
diversity of firms able to compete effectively in the market. They also affect property
rights protection by introducing discretionary approval processes, conditional
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investment rules, and regulatory uncertainty that undermine predictable market
access.

The economic significance of these distortions lies in their effect on the fundamental
efficiencies identified above: productive, allocative, and dynamic efficiency. Foreign
investment restrictions affect all three efficiency dimensions simultaneously. By
limiting entry and constraining business models, they reduce competitive pressure on
incumbent firms, weaken incentives for cost reduction and innovation, and slow the
diffusion of new technologies and organizational practices. The result is lower
productivity growth and reduced economic welfare relative to a more open and
competitive market environment.

How FDI Restrictions Weaken Competition

Foreign investment restrictions influence market outcomes through identifiable
economic mechanisms. The primary channel operates through reduced entry and
weakened contestability, which then propagates through domestic rivalry, pricing
discipline, and innovation incentives. Where regulatory measures limit participation by
foreign firms or constrain the business models through which they can compete, the
result is not simply a change in ownership patterns but a structural shift in how markets
function.

Entry Restrictions Reduce Contestability and International
Competitive Pressure

The most immediate effect of foreign investment restrictions is a reduction in the pool
of potential entrants. Equity caps, government approval routes, joint-venture
requirements, and restrictions on business models limit the set of firms capable of
entering a market at efficient scale. In sectors characterized by large, fixed costs or
network effects, such restrictions can materially reduce the number of credible
competitors.

Competition policy scholarship consistently identifies entry as the primary disciplining
force in market economies. When entry barriers are raised through licensing
requirements, ownership restrictions, or administrative approvals, incumbent firms
face weaker pressure to reduce prices, improve quality, or innovate. OECD analysis of
product market regulation has repeatedly found that regulatory barriers to entry reduce
competitive intensity and slow productivity growth by limiting the ability of efficient
firms to challenge incumbents.’ The economic literature on contestable markets
emphasizes that the threat of entry alone can discipline incumbents even when entry

125 Organisation for Economic Co-operation and Development (OECD), Competition Assessment Toolkit,
version 3.0 (Paris: OECD Publishing, 2011), 18-22.
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does not occur. When regulatory restrictions eliminate that threat, the disciplining
effect disappears. Markets become less responsive to consumer demand, and
incumbents gain greater latitude to maintain inefficient production structures.

This mechanism primarily degrades the IC pillar because foreign entry is constrained
directly. The effects quickly spill over into DC because fewer potential entrants reduce
the contestability of domestic markets, allowing incumbents to sustain higher margins
and lower levels of competitive effort than would prevail under open entry conditions.

Regulatory Barriers Protect Incumbents and Entrench Market
Power

Entry restrictions rarely operate in isolation and typically coexist with regulatory
frameworks that raise operating costs for new entrants orimpose conditions that
incumbent firms did not face during their own expansion. These structures produce
what economists describe as regulatory protection of incumbents. World Bank
research on competition policy and regulatory reform finds that sector-specific rules
often reinforce existing market power when they limit entry or impose asymmetric
compliance burdens on new firms. Regulatory regimes that combine licensing
discretion, operational mandates, and ownership restrictions frequently produce
markets in which incumbents are protected from competitive challenge even where
underlying economic conditions would support greater rivalry.'®

In such environments, regulatory design becomes a determinant of market structure.
Firms with established positions benefit from what are sometimes called “regulatory
moats”: institutional barriers that prevent new entrants from competing on equal terms.
The effect is to stabilize incumbent market power and reduce the likelihood that more
efficient firms will displace less efficient ones.

These conditions degrade the DC pillar because rivalry is limited not by technological
advantage or superior performance but by institutional constraints that prevent efficient
entrants from competing effectively. The resulting reduction in contestability weakens
allocative efficiency, because resources remain tied to less productive firms, and
productive efficiency, because incumbents face reduced pressure to lower costs.

Dynamic Effects: Reductions in Investment and Innovation
Incentives

The longer-term consequences of entry restrictions arise through their impact on
investment and innovation. When markets are insulated from entry by foreign

26 World Bank Group, Competition Policy for Shared Prosperity: Eliminating Anticompetitive Regulations
to Create Markets (Washington, DC: World Bank, 2016), 5-9.
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competitors, incumbent firms face weaker incentives to adopt new technologies,
improve logistics systems, or invest in new business models. Foreign entrants
frequently introduce new organizational practices, supply-chain structures, and digital
infrastructure that raise industry-wide productivity. Restrictions that prevent these firms
from entering or scaling reduce the pace at which such innovations diffuse through the
economy.

192 Empirical research across OECD and World Bank studies has shown that economies
with lower barriers to entry experience higher rates of productivity growth and faster
diffusion of new technologies. Conversely, regulatory barriers that limit participation by
new firms slow the reallocation of resources toward more productive activities and
reduce the rate of dynamic efficiency improvements.’’

193 This channel affects all three pillars simultaneously. Reduced international entry
weakens the IC pillar, lower contestability reduces DC, and increased regulatory
discretion and uncertainty surrounding investment approvals affects the PR pillar by
diminishing the predictability of market access.

How Weakened Competition Reduces Allocative Efficiency

194  Allocative efficiency exists when prices reflect marginal costs and resources are
directed toward their most productive uses. In competitive markets, firms with lower
costs and more efficient business models expand while less efficient firms contract or
exit. This competitive process pushes prices toward marginal cost and ensures that
production reflects consumer demand. When entry barriers restrict participation by
efficient firms, this process weakens and the economy moves away from allocative
efficiency.

195 The economic consequence of reduced rivalry is well understood in competition
economics. When market power increases, firms can raise prices above competitive
levels and restrict output. The resulting divergence between price and marginal cost
produces deadweight loss. This loss represents a reduction in total economic welfare
rather than a simple redistribution between producers and consumers. The foregone
transactions that would have occurred under competitive conditions represent real
losses in economic value.’®

196 Empirical work in competition policy consistently links increased contestability with
improved allocative outcomes. Research conducted by the World Bank shows that pro-
competition reforms that remove regulatory barriers to entry improve market

127 Organisation for Economic Co-operation and Development (OECD), Product Market Regulation and
Economic Performance, OECD Economics Department Working Papers No. 460 (Paris: OECD, 2005).
28 Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, 4th ed. (Boston: Pearson
Addison Wesley, 2005), 86-88.

73|Page



197

198

199

200

Competere

performance by lowering markups and reallocating market share toward more
productive firms. Conversely, regulatory restrictions that limit entry and expansion tend
to preserve inefficient firm structures and reduce the reallocation of resources toward
higher-productivity producers.'?

Foreign investment restrictions can generate this outcome directly. Ownership caps,
government approval routes, local sourcing mandates, and restrictions on integrated
retail or e-commerce business models reduce the ability of highly productive firms to
enter markets at scale. When efficient entrants are prevented from competing fully, less
productive firms retain market share that would otherwise shift toward lower-cost
operators. The result is misallocation of resources across firms and sectors,
accompanied by higher consumer prices and reduced product variety.

In the Indian context, the restrictions described above affect sectors in which global
firms have developed highly efficient logistics, procurement, and retail systems.
Limiting the participation of those firms prevents the competitive process from
reallocating resources toward more efficient formats. The allocative consequences
therefore arise both through higher prices for consumers and through the persistence of
less productive market structures.’°

How Weakened Competition Reduces Productive Efficiency

Productive efficiency exists when firms produce goods and services at the lowest
feasible cost given available technology and input prices. Competitive markets promote
productive efficiency by forcing firms to adopt cost-minimizing production methods,
improve managerial practices, and implement operational innovations. When
competitive pressure weakens, firms face fewer incentives to eliminate inefficiencies in
production and distribution.

Economic literature has long recognized that firms protected from competitive pressure
tend to operate with higher cost structures than firms exposed to rivalry. Where market
power increases or entry is restricted, firms can maintain prices above competitive
levels without facing the full discipline of market competition. Under these conditions,
managerial effort devoted to cost reduction declines and inefficient production
practices can persist. This phenomenon is commonly described as “X-inefficiency,”
meaning that firms fail to operate at the technological frontier of production even when
more efficient practices are available.™’

122 World Bank Group, Competition Policy for Shared Prosperity, 7-12.

130 Jan De Loecker and Jan Eeckhout, “The Rise of Market Power and the Macroeconomic Implications,”
Quarterly Journal of Economics 135, no. 2 (2020): 561-644.

31 Harvey Leibenstein, “Allocative Efficiency vs. ‘X-Efficiency,” American Economic Review 56, no. 3
(1966): 392-415.
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Competition policy analysis consistently links stronger competitive environments to
improvements in productive efficiency. Studies summarized in the OECD’s work on
merger efficiencies note that firms possessing substantial market power are often less
efficient than firms operating under competitive pressure because they face weaker
incentives to minimize costs or adopt productivity-enhancing practices.’® Where
regulatory barriers restrict entry or shield incumbents from competition, the same
mechanism operates. Firms can sustain higher operating costs without losing market
share to more efficient competitors.

Reduced contestability allows operating slack to persist within protected markets.
Higher unit costs, slower improvements in logistics and distribution, and weaker
pressure to improve service quality become economically sustainable. Resources that
could otherwise be used more productively remain tied to inefficient production
structures. The result is a loss of productive efficiency that reduces overall economic
welfare and slows productivity growth across the affected sector.

How Weakened Competition Reduces Dynamic Efficiency

Dynamic efficiency refers to the capacity of an economy to generate innovation, adopt
new technologies, and improve productivity over time. Competitive markets foster
dynamic efficiency by encouraging firms to invest in research and development,
introduce new products, and adopt improved production and organizational methods.
When entry barriers reduce competitive pressure, these incentives weaken and the
pace of technological and organizational progress slows.

Economic research consistently links market openness and competitive rivalry to the
diffusion of innovation. OECD studies examining the relationship between regulation
and economic growth find that entry barriers and restrictive regulatory regimes can slow
the adoption of existing technologies by limiting competitive pressure and reducing
opportunities for technology spillovers across firms. Where new firms face obstacles to
entering markets, the flow of new ideas and business models declines and industries
become slower to adopt productivity-enhancing practices.?

Competition policy analysis similarly emphasizes the role of rivalry in stimulating
innovation. Reviews of competition economics note that competitive pressure
encourages firms to undertake research and development, introduce new products,
and improve production processes to maintain or expand market share. In markets

132 Organisation for Economic Co-operation and Development (OECD), Policy Roundtables: The Efficiency
Defence (Paris: OECD Publishing, 2012), 22-25.
33 OECD, Product Market Regulation and Economic Performance.
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where competition is limited, the incentive to undertake such investments diminishes
because firms can sustain profitability without continuous improvement.'*

Foreign investment restrictions can affect this dynamic channel directly. OECD work on
international investment policy highlights that restrictive FDI regimes tend to discourage
projects that generate productivity spillovers and integration into global value chains.
When entry by foreign firms is constrained, economies may lose access not only to
capital but also to the managerial practices, technological capabilities, and supply-
chain networks that accompany international investment.'3®

These restrictions limit the transfer of advanced technologies and operational expertise
that frequently accompany multinational investment. Global firms often introduce
logistics systems, data analytics capabilities, procurement practices, and managerial
techniques developed across multiple markets. Limiting their participation restricts the
diffusion of these practices within the domestic economy. Over time, this reduces the
rate at which industries adopt new technologies and business models, weakening
dynamic efficiency and slowing long-term productivity growth.

Economy-Wide Damages of Service Restrictions

Foreign investment restrictions frequently generate effects that extend well beyond the
sector in which they are imposed. This occurs most clearly in services sectors, where
many regulated activities function as intermediate inputs used by a wide range of other
industries. When competition in these sectors is restricted, the resulting cost and
productivity effects propagate throughout the broader economy.

Services such as finance, logistics, transport, digital platforms, and business services
are core production inputs for manufacturing, agriculture, and other service industries.
When regulatory barriers restrict entry or reduce rivalry in these sectors, the resulting
market power can raise the cost of essential inputs across multiple industries.
Economic analysis of investment restrictions has emphasized that barriers to foreign
participation in services can reduce contestability and competition, increasing prices
for services that are widely used as production inputs in the rest of the economy.’®

Higher service-sector input costs propagate through production chains in several ways.
Firms that rely on financial intermediation, logistics networks, digital marketplaces, and
other service infrastructure face higher operating costs when those sectors are shielded
from competition. These higher costs reduce productive efficiency by raising the cost of

134 Australian Competition and Consumer Commission (ACCC), Competition and Consumer Act Review:
Efficiency and Competition Policy Summary (Canberra: ACCC, 2017), 5-7.

13 Organisation for Economic Co-operation and Development (OECD), FDI Qualities Indicators:
Measuring the Sustainable Development Impacts of Investment (Paris: OECD Publishing, 2019), 30-33.
138 Organisation for Economic Co-operation and Development (OECD), FDI Regulatory Restrictiveness
Index: 2010 Update (Paris: OECD Publishing, 2010), 13-15.
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producing goods and services. They also reduce allocative efficiency by distorting
relative prices across sectors, encouraging resources to remain in less efficient
activities rather than flowing toward more productive uses.

In addition to direct cost effects, service-sector restrictions can weaken the
transmission of innovation across the economy. Many productivity improvements occur
when firms adopt new logistics systems, financial technologies, digital intermediation
platforms, or data-driven management tools. Restrictions that limit entry by global firms
in these sectors reduce the diffusion of such practices and slow the spread of
productivity-enhancing technologies across domestic industries. The result is a broader
economy-wide effect in which distortions originating in a regulated services sector
translate into slower productivity growth across the entire production system.

How Discretionary Approvals and Discriminatory Conditions
Amplify ACMD Effects

Foreign investment restrictions frequently combine formal ownership limits with
discretionary approval mechanisms and performance conditions imposed through
government review processes. Even when such policies are introduced for public-
interest reasons, their design can create economic distortions when foreign investors
face regulatory burdens that differ from those applied to domestic firms. These
measures therefore influence not only the scale of foreign investment but also the
competitive conditions under which firms operate within the domestic market.

Economic analysis of foreign investment policy has consistently emphasized that
discriminatory investment restrictions carry measurable costs. OECD research on the
economic effects of FDI regulation finds that barriers to foreign investment can reduce
both the volume of investment and the efficiency gains associated with international
capital flows. These costs arise because foreign investment often brings with it
managerial expertise, technological capabilities, and organizational practices that
improve productivity in the host economy. Policies that restrict or condition foreign
participation therefore risk eliminating these gains and discouraging projects that could
otherwise enhance economic performance.’’

Discretionary approval regimes also introduce an additional channel of distortion
through regulatory uncertainty. When investment approval depends on case-by-case
administrative decisions, firms face difficulty predicting whether planned investments
will be permitted or what conditions may be imposed. This uncertainty can delay
investment decisions, discourage entry, and reduce the pool of potential competitors
willing to enter the market. In economic terms, such uncertainty weakens market
contestability by reducing the credibility of potential entry.

87 OECD, FDI Regulatory Restrictiveness Index.
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Discriminatory conditions can also affect the competitive balance among firms that do
enter the market. When foreign investors face additional compliance requirements,
ownership limitations, or operational conditions not imposed on domestic firms, the
result is an uneven regulatory burden. These differences can protect incumbent firms
from competitive pressure by raising the costs faced by new entrants. Over time, such
asymmetries encourage firms to devote greater resources to regulatory lobbying and
influence-seeking rather than to improving productivity or innovation. The resulting shift
toward rent-seeking behavior is a classic characteristic of ACMDs.

Economic Impact of FDI Restrictions

The economic implications of the foreign investment restrictions described below can
be evaluated using the ACMD framework by translating the regulatory architecture into
measurable changes in the competitive environment of the Indian economy. The ACMD
model evaluates how government interventions alter the institutional conditions that
support competitive markets and, through those conditions, affect economic
performance. The model focuses on the three pillars that determine the intensity of
competition and the efficiency of market outcomes. These pillars summarize the
institutional environment in which firms invest, enter markets, and compete.

Foreign investment rules affect these pillars not simply by influencing capital flows but
by shaping the structure of market participation. Equity caps, government approval
routes, ownership screening, and performance requirements influence who can enter a
market, the scale at which firms can operate, and the business models they can deploy.
Restrictions on inventory-based e-commerce, limitations on vertical integration, and
requirements such as local sourcing mandates alter how firms compete once they
enter. The result is that foreign investment policy operates simultaneously as an
investment rule and as a competition policy instrument that shapes rivalry within the
domestic economy.

Within our framework, such measures qualify as ACMDs because they change the
institutional conditions under which markets function. Restrictions on foreign
participation reduce exposure to international competitors and therefore weaken
competitive discipline from global firms. Entry barriers and operational constraints raise
the cost of entry and expansion, weakening rivalry among firms operating in the
domestic market. Discretionary approval regimes and ownership screening introduce
uncertainty about market access, affecting investor protection and the predictability of
property rights. In this report, the principal modeled channel runs through the sectors
examined in detail below — retail, e-commerce, media, banking and financial-market
infrastructure, pharmaceuticals, and related sectors in which equity ceilings, approval
routes, sourcing mandates, backend investment obligations, inventory-model
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prohibitions, and beneficial-ownership screening materially alter the economics of
entry and scale.

Summary of India’s Foreign Investment Restrictions

FEMA Statute

India’s sectoral foreign investment restrictions are primarily grounded in the 1999
Foreign Exchange Management Act (FEMA). FEMA operates as the enabling statute
under which the Central Government exercises delegated rule-making authority to
regulate foreign exchange transactions, including foreign direct investment.
Amendment notifications issued under this framework typically invoke Section 46 of
FEMA as the rule-making authority, as reflected in the relevant Gazette notifications.'3®

FEMA Delegated Legislation

The principal instrument governing foreign direct investment permissions, sectoral
caps, approval routes, and associated conditions is the Foreign Exchange Management
(Non-debt Instruments) Rules, 2019 (NDI Rules), together with its subsequent
amendments. These Rules function as the operative legal framework for determining
the scope and conditions under which foreign investment is permitted across sectors.

Sector Specific Statutes

In certain sectors, additional statutory constraints are embedded in the governing
sectoral legislation itself. These statutes may directly or indirectly limit the practical
scope of foreign ownership or control. The insurance sector provides a recent example
of this interaction between FEMA-based rules and sector-specific statutory constraints.

Prohibited Sectors and Cross-Sector Approval Architecture

India’s foreign-investment architecture is broad. As described by the WTO Secretariat,
India maintains a set of sectors in which foreign direct investment is prohibited
altogether, including lottery business, gambling and betting, chit funds, Nidhi
companies, trading in transferable development rights, real-estate business or
construction of farmhouses, tobacco manufacturing, and activities not open to private-
sector investment such as atomic energy and railway operations other than specified
infrastructure activities. In addition, the WTO Secretariat reported that government
approval was required across multiple other sectors, including broadcasting and print
media, telecommunications, private security agencies, trading, certain financial
services, and pharmaceuticals. These features show that India’s foreign-investment

38 Foreign Exchange Management Act, 1999, No. 42 of 1999, § 46 (India).
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regime operates as a wide market-access architecture combining outright prohibitions,
sectoral caps, and discretionary approval requirements.'°

Additional Restricted Sectors Relevant to Foreign Entry

Recent US reporting underscores that these restrictions continue to matter
commercially across multiple sectors. The 2025 National Trade Estimate (NTE) Report
states that India maintains foreign-ownership limits in newspapers and digital media
that upload and stream news and current affairs, and that India caps foreign ownership
of private banks at 74 percent and public banks at 20 percent. The same report also
notes that foreign ownership of infrastructure companies in the securities markets,
including stock exchanges, commodity exchanges, depositories, and clearing
corporations, is limited to 49 percent. These examples show how India’s foreign-
investment architecture affects politically sensitive media markets and core financial-
market infrastructure.™®

Brownfield Pharmaceuticals: Conditional Entry Above 74 Percent

Pharmaceuticals provide another useful example of India’s conditional approach to
foreign participation. Greenfield pharmaceutical investment is generally permitted up to
100 percent under the automatic route. Brownfield pharmaceutical investment, by
contrast, is permitted up to 100 percent only with an automatic route up to 74 percent
and government approval above 74 percent. The WTO Secretariat also reported
additional conditions for brownfield investment, including restrictions on non-compete
clauses absent special circumstances and the possibility that further conditions may
be imposed at the time of approval. This matters because India’s FDI architecture does
not merely cap ownership in sensitive sectors. It also preserves administrative
discretion over acquisitions of existing productive capacity in an important industrial
sector.”

Retail & E-commerce: Significant Practical Market-Access Constraints

Within this broader architecture, retail and e-commerce are significant practical
market-access constraints for major foreign firms because they combine equity limits,
approval discretion, sourcing mandates, business-model restrictions, and channel
prohibitions in sectors with significant implications for scale, logistics, and consumer
access.

39 World Trade Organization, Trade Policy Review: India. Report by the Secretariat, WT/TPR/S/403
(Geneva: World Trade Organization, Nov. 25, 2020), table 2.6 and table A2.1.

140 Office of the United States Trade Representative, 2025 National Trade Estimate Report on Foreign Trade
Barriers (Washington, DC: Office of the United States Trade Representative, 2025), India chapter.

1 World Trade Organization, Trade Policy Review: India. Report by the Secretariat, WT/TPR/S/403
(Geneva: World Trade Organization, Nov. 25, 2020), table A2.1.
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E-commerce: Inventory Model Prohibition and Conditioned Marketplace
Model

Instrument: Foreign Exchange Management (Non-debt Instruments) Rules, 2019 (NDI
Rules), Schedule I, Sl. No. 15.2 (E-Commerce), including sub-paragraphs and
subsequent amendments.

The NDI Rules establish a structural distinction between two e-commerce models:
e Inventory-based model, where ownership of goods is vested in the e-commerce
entity.
e Marketplace-based model, where the entity provides an information
technology platform to facilitate transactions between buyers and sellers.

Under Rule 15.2.2, foreign direct investment is permitted in the marketplace-based
model, subject to specified conditions. Foreign investment is expressly prohibited in the
inventory-based model of e-commerce.

The conditions applicable to marketplace-based entities under Rule 15.2.3 include
operational constraints that materially shape platform design and commercial
structure. These include:
e The marketplace entity shall not directly or indirectly influence the sale price of
goods or services and must maintain a level playing field among vendors.
e Not more than 25 percent of sales value on the platform (in a financial year) may
be attributable to one vendor or its group companies.
e Restrictions relating to exclusive arrangements and structures that would
effectively allow the marketplace model to function as an inventory retailer.

In addition, amendments to the NDI Rules introduced an annual compliance
requirement under which an e-commerce marketplace entity with foreign investment
must obtain a statutory auditor’s report by September 30 each year, confirming
adherence to the applicable conditions.

These provisions operate as market-structure constraints rather than tariff measures.
They define permissible business models, impose ongoing compliance obligations, and
condition foreign capital participation on adherence to specified operational limits.

Multi-Brand Retail Trading (MBRT)

Instrument: Foreign Exchange Management (Non-debt Instruments) Rules, 2019 (NDI
Rules), Schedule I, Sl. No. 15.4 (Multi Brand Retail Trading).

The MBRT entry establishes a layered market-access framework combining a cap,
approval requirement, investment conditions, sourcing obligations, and channel
restrictions. Core legal constraints include:
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e FDI cap and government route: Foreigh investment is permitted up to 51
percent under the government approval route.

e Minimum investment threshold: A minimum total foreign direct investment of
US$100 million is required.

e Backend infrastructure requirement: At least 50 percent of the total FDI must
be invested in backend infrastructure, as defined in the Rules, within the
prescribed timeframe.

e Local sourcing requirement: At least 30 percent of the value of procurement of
manufactured or processed products must be sourced from Indian micro and
small industries, subject to the thresholds and definitions specified in the
Schedule.

e Geographic and state-level gating: Sales outlets are limited to cities meeting
specified population thresholds and are subject to State or Union Territory
approval, effectively creating an opt-in structure at the subnational level.

e E-commerce prohibition: The Schedule explicitly provides that retail trading, in
any form, by means of e-commerce is hot permissible for companies with
foreign investment engaged in MBRT.

MBRT operates as an administratively gated and condition-laden access regime. Entry is
discretionary, investment is subject to performance-style conditions, and the
distribution channel s restricted through an express prohibition on e-commerce for
foreign-invested MBRT entities.

Single Brand Retail Trading (SBRT)

Instrument: Foreign Exchange Management (Non-debt Instruments) Rules, 2019 (NDI
Rules), Schedule I, Sl. No. 15.3 (Single Brand Retail Trading).

The SBRT framework permits broader foreign participation but remains conditional. Key
legal constraints include:
e Cap and route: Foreign investment up to 100 percent is permitted under the
automatic route.
e Domestic sourcing condition: In proposals involving foreign investment beyond
51 percent, a 30 percent domestic sourcing requirement applies, with
measurement and compliance periods defined in the applicable policy and
rules.

Unlike MBRT, SBRT does not impose a categorical ban on e-commerce. However, the
sourcing obligation continues to function as a performance condition. In proposals
involving foreign investment beyond 51 percent, the 30 percent domestic sourcing
requirement shapes supply-chain design and operating structure even though the entry
route remains automatic.
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Wholesale (Cash-and-Carry) as the Principal Liberalized Entry Channel

238 India permits 100 percent foreign investment under the automatic route in wholesale or
cash-and-carry trading. However, this model is policed as business-to-business only:
e Sales must be made to valid business customers meeting specified criteria
e Daily transaction records are required

e Group-company sales cannot exceed 25 percent of wholesale venture turnover

239 This framework historically shaped how foreign retailers structured entry into India,
relying on wholesale formats rather than direct consumer-facing multi-brand retail. The
effect is to constrain how goods reach consumers by limiting direct participation in
consumer-facing multi-brand retail formats.

Media and News: Equity Caps and Government Route

Digital News and Current Affairs: 26 Percent Cap - Government Route

240 Instrument: Foreign Exchange Management (Non-debt Instruments) (Amendment)
Rules, 2019 (Gazette Notification S.O. 4355(E), December 5, 2019).

241 The 2019 amendment inserted a specific schedule entry for “Uploading/Streaming of
News and Current Affairs through Digital Media,” with a foreign investment cap of 26
percent under the government approval route.

Print Media: 26 Percent Cap - Government Route

242  Instrument: NDI Rules, Schedule | (Print Media entry).

243 The Schedule provides for foreign investment, subject to a 26 percent cap under the
government route, in newspapers and periodicals dealing with news and current affairs,
as well as Indian editions of foreign magazines dealing with news and current affairs.

244  Both digital news and print media are governed by a hard equity ceiling combined with
discretionary government approval. The framework limits foreigh ownership and
conditions scale in a politically sensitive sector. Related broadcasting segments are
also subject to foreign-investment limits. The WTO Secretariat reported a 49 percent
foreign-equity limit under the government route for terrestrial broadcasting FM radio,
and the 2025 NTE likewise identifies FM radio as a capped sector, showing that India
uses equity ceilings and approval requirements across media and communications
markets, not only in print and digital news.*?

42 World Trade Organization, Trade Policy Review: India, table A2.1; Office of the United States Trade
Representative, 2025 National Trade Estimate Report on Foreign Trade Barriers, India chapter.
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Telecom: Liberalized Cap, but Subject to Security and Ownership
Screening

Policy Revision

Instrument: DPIIT Press Note No. 4 (2021 Series) (Review of FDI Policy on Telecom
Sector).

The policy revision increased the FDI cap in telecom to 100 percent.

FEMA Implementation

The change was reflected in amendments to the NDI Rules, providing for 100 percent
FDI under the automatic route, subject to applicable licensing and sectoral conditions.

Continuing Ownership Screening

Even where telecom investment is nominally under the automatic route, Rule 6 of the
NDI framework may require government approval where the investor, or beneficial
owner of the investment, is from a country sharing a land border with India. This can
have indirect relevance for US firms where beneficial ownership structures involve
restricted jurisdictions. Telecom reflects partial liberalization combined with security
and ownership screening mechanisms that operate as conditional access gates.

Civil Aviation: Limits in Scheduled Air Transport

Civil aviation also remains subject to differentiated foreign-investment limits. The WTO
Secretariat reported that scheduled air transport services and domestic scheduled
passenger airlines were subject to a 49 percent cap under the automatic route, with
government approval above 49 percent. The WTO also noted that foreign airlines may
invest up to 49 percent of the paid-up capital of Indian companies operating scheduled
and non-scheduled air transport services, subject to government approval and
applicable sectoral rules. This preserves a meaningful limit on foreign participation in
an important transport sector even where broader liberalization has occurred.’?

Land-Border and Beneficial Ownership Screening

Instrument: Department for Promotion of Industry and Internal Trade, Press Note No. 2
(2026 Series), “Review of FDI Policy on Investments from Countries Sharing Land Border
with India,” March 2026.

India’s cross-sector screening framework for land-border investments remains a
significant condition on market access. Press Note No. 2 (2026 Series) provides that an
entity or citizen of a country sharing a land border with India, or an investment whose
beneficial owner is a citizen of such a country, may invest only under the government

43 World Trade Organization, Trade Policy Review: India, table A2.1.
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route. It further provides that transfers of ownership resulting in beneficial ownership
falling within that category also require prior government approval. The 2026 note adds
a more specific beneficial-ownership test by linking the concept to the Prevention of
Money-laundering Act and related rules, and it introduces reporting requirements for
certain investments with direct or indirect ownership links to land-border countries that
do not otherwise require prior approval. In short, India continues to operate a cross-
sector screening mechanism based not only on formal investor nationality, but also on
beneficial ownership and control.’*

Defense: High Caps with Approval and Security Clearance

Instrument: Foreign Exchange Management (Non-debt Instruments) (Fourth
Amendment) Rules, 2020 (S.O. 4441(E), December 8, 2020).

The amended defense entry provides:
e Sectoral cap: 100 percent.
e Entry route: Automatic up to 74 percent; government route beyond 74 percent
where the investment is likely to result in access to modern technology or for
other recorded reasons.

The entry also references:
e Industrial licensing requirements
e Security clearance by the Ministry of Home Affairs
e National security scrutiny and government review mechanisms

Although the equity cap is high, entry beyond specified thresholds is subject to
administrative discretion and security-based review.

Space Sector: Tiered Caps and Routes

Instrument: Foreign Exchange Management (Non-debt Instruments) (Third
Amendment) Rules, 2024 (S.0. 1722(E), April 16, 2024).

The amended Schedule I, Serial No. 12, establishes differentiated treatment:
e 12.1 Satellites, data, ground and user segments: 100 percent cap; automatic up
to 74 percent; government route beyond 74 percent.
e 12.2 Launch vehicles and spaceports: 100 percent cap; automatic up to 49
percent; government route beyond 49 percent.
e 12.3 Components and sub-systems manufacturing: 100 percent under the
automatic route.

144 Government of India, Ministry of Commerce and Industry, Department for Promotion of Industry and
Internal Trade, Press Note No. 2 (2026 Series): Review of FDI Policy on Investments from Countries
Sharing Land Border with India (Mar. 15, 2026), paras. 3.1.1(a)-(d).
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Investee entities remain subject to Department of Space sectoral guidelines and
definitions under the amendment. The regime is tiered by activity, with more sensitive
sub-segments subject to lower automatic thresholds and greater approval discretion.
Related practical restrictions in downstream satellite capacity procurement have also
been noted in the 2025 NTE, which reports that DTH licensees have faced limits on
contracting directly with foreign satellite operators and instead must procure capacity
through Indian channels, reinforcing the broader pattern of controlled foreign
participation in communications infrastructure.

Banking and Financial Market Infrastructure: Equity Ceilings and Route
Splits

Instrument: NDI Rules, Schedule |, “Banking - Private Sector” and “Banks (public
sector)”

India applies foreign-investment limits across both banking and adjacent financial-
market infrastructure. In private-sector banking, foreign investment is capped at 74
percent, with the automatic route available up to 49 percent and government approval
required above 49 percent and up to 74 percent. The Schedule also contains additional
conditions, including resident shareholding requirements. Public-sector banks are
subject to a 20 percent ceiling under the government route.

In addition, the 2025 NTE states that foreign ownership of infrastructure companies in
the securities markets, including stock exchanges, commodity exchanges,
depositories, and clearing corporations, is limited to 49 percent. Together, these
measures show that India’s FDI architecture extends beyond product-market sectors
and also shapes access to core channels of financial intermediation and market
infrastructure.™®

Private Security Agencies: Equity Cap and Government Route

Private security agencies are another example of a security-sensitive sector subject to
conditional foreign participation. The WTO Secretariat reported a 74 percent foreign-
equity limit, with the automatic route available up to 49 percent and government
approval required above 49 percent and up to 74 percent, subject to compliance with
the Private Security Agencies (Regulation) Act, 2005. This combines a significant ceiling
with administrative discretion in a sector closely linked to state security concerns.’*®

45 World Trade Organization, Trade Policy Review: India, table A2.1; Office of the United States Trade
Representative, 2025 National Trade Estimate Report on Foreign Trade Barriers, India chapter.
46 World Trade Organization, Trade Policy Review: India, table A2.1.
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Insurance: Recent Liberalization

Instrument: Sabka Bima Sabki Raksha (Amendment of Insurance Laws) Act, 2025 (Act
No. 40 of 2025), published in the Gazette of India.™

The Act provides that aggregate foreign shareholding in an Indian insurance company
may extend up to 100 percent of paid-up equity capital, subject to prescribed
conditions. This represents material liberalization of a previously constrained sector,
although operational licensing and IRDAI governance conditions remain applicable.

Framing these Measures Within the ACMD
Framework

Having examined India's foreign investment architecture in detail, we can now apply the
ACMD framework directly to the measures described above.

The measures described above are not tariff barriers. They operate through
administrative gatekeeping, performance conditions, structural model restrictions, and
ownership screening. In combination, they form a conditional market-access
architecture that affects large foreign investors across sectors.

For analytical clarity, these measures can be grouped into four structural categories:

e Administrative gatekeeping: Government approval thresholds, security
clearances, and case-by-case licensing.

e Compliance mandates: Local sourcing requirements, backend infrastructure
obligations, and recurring audit or reporting duties.

e Market-structure constraints: Restrictions that require or prohibit particular
business models.

e Discretion and strategic screening: National security and beneficial-ownership
screens that operate across sectors.

As the sectoral analysis above demonstrates, these categories recur across multiple
sectors and are not limited to any single firm or market.

Mapping to the ACMD Three-Pillar Framework

ACMDs operate through three pillars identified above:

47 The Gazette of India, Extraordinary, pt. Il, sec. 1, no. 45 (Sept. 2025).
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e Property Rights Protection (PR): Government route approvals, state-level opt-in
mechanisms, beneficial-ownership screening, and case-by-case approval
requirements introduce discretion and regulatory uncertainty.

e Domestic Competition (DC): Equity caps, minimum investment thresholds,
mandatory backend capital expenditure, local sourcing mandates, geographic
constraints, and sector-specific entry conditions raise entry costs and shape
competitive dynamics.

e International Competition (IC): Prohibitions on inventory-based e-commerce,
MBRT e-commerce bans, media caps, sectoral ownership limits, and constraints
on vertical integration alter globally standard retail, platform, and investment
models.

These measures function as structural, non-tariff entry constraints. They operate as
regulatory architecture shaping who may enter, under what conditions, and with what
business-model flexibility. Their strongest effects fall on the International Competition
and Domestic Competition pillars, while approval discretion and screening
mechanisms also affect Property Rights protection through reduced predictability of
market access.

Application of the ACMD Model

To estimate the economic effects of these measures, the ACMD model translates the
regulatory architecture described above into adjustments in the underlying policy
variables that compose the three pillar indices. Each pillar is constructed from a
weighted set of observable institutional indicators drawn from cross-country data.
These indicators include measures of business freedom, regulatory promulgation, trade
freedom, investor protection, and legal rights that capture the policy environment
governing investment and competition. India’s 2023 baseline pillar scores in the ACMD
dataset are 4.595 for Domestic Competition, 4.078 for International Competition, and
4.318 for Property Rights. The analysis below measures deterioration from that baseline
institutional position.™®

The foreign investment rules examined in this report influence several of these variables
directly. Equity caps and sector-specific entry restrictions reduce the openness of
domestic markets to foreign participation. Government approval routes and beneficial
ownership screening increase the level of administrative discretion affecting investment
decisions. Performance conditions such as local sourcing mandates, minimum
investment thresholds, and infrastructure obligations raise the cost and complexity of
entry for foreign firms.

Business model restrictions also affect the policy variables that shape competitive
conditions. Prohibitions on inventory based e-commerce, constraints on vertically

48 See Annex 5 for full methodology
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integrated retail models, and restrictions on preferred seller structures limit the ability
of firms to deploy globally efficient logistics, procurement, and distribution systems.
These rules therefore alter the institutional variables associated with business freedom
and trade openness that are captured within the model’s sub pillar indicators.

Sub Pillar Adjustments

Within the model, these regulatory constraints are represented through adjustments to
the relevant sub pillar variables relative to their baseline values in the ACMD dataset.
Variables associated with business freedom and regulatory promulgation capture the
effects of entry barriers and operational constraints imposed on firms seeking to enter
or expand within the market. Variables associated with trade openness capture the
reduction in international contestability created by ownership limits and restrictions on
globally standard business models.

Investor-protection and legal-certainty variables capture the effects of discretionary
approval regimes and ownership screening mechanisms. When market access
depends on case-by-case administrative decisions or compliance with complex
regulatory conditions, the predictability of investment outcomes declines. Within the
ACMD framework, this uncertainty affects the PR pillar because it alters the expected
security of investment and the reliability of regulatory commitments.

Once the relevant sub pillar variables are adjusted, the changes propagate through the
weighted pillar indices. The resulting pillar scores represent the institutional
environment that would prevail under the foreign investment architecture described
above. These pillar movements provide the direct input into the SRB-y econometric
specification used in the ACMD model.

Pillar Degradation and Competitive Conditions

The modeled adjustments reduce all three pillars simultaneously. Restrictions on
foreign participation weaken the IC pillar by limiting the degree to which domestic firms
face competitive pressure from global entrants. Entry barriers, performance mandates,
and scale restrictions weaken the DC pillar by reducing contestability and allowing
incumbents to maintain higher margins and lower levels of competitive effort than
would prevail in more open markets.

Discretionary approval processes and ownership screening measures affect the PR
pillar because they reduce the predictability of market access and increase regulatory
uncertainty for investors. In the model, these effects are captured through variables
linked to investor protection and legal certainty. To that extent, case-by-case approvals,
screening mechanisms, and subnational gating are treated as weakening the
institutional environment associated with property-rights protection.
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The combined effect of these adjustments is a measurable deterioration in the
institutional conditions supporting competitive markets. The reduction in the three
pillar scores represents a decline in the institutional environment that supports entry,
rivalry, and investment. These changes translate directly into lower productivity growth
and weaker competitive pressure across the affected sectors.

Economic Impact

The SRB-y specification of the ACMD model translates these pillar changes into
economic outcomes using empirically estimated elasticities for India. These
coefficients capture the historical relationship between institutional competition
conditions and GDP per capita across countries. By applying these elasticities to the
modeled pillar changes, the ACMD framework estimates the productivity impact
associated with India’s current foreign investment architecture.

Applying these elasticities to the modeled pillar degradations yields an estimated GDP
per capita reduction of approximately 3.0362 percent over a five-year horizon
attributable to the foreign investment restrictions described above.

Using a nominal GDP baseline of approximately four trillion dollars, this reduction
corresponds to an estimated loss to the Indian economy of roughly $127.2 billion over
five years. This figure reflects reduced capital formation, slower modernization of retail
and logistics infrastructure, and diminished competitive pressure in sectors where
international firms would otherwise introduce productivity enhancing technologies and
business practices.

Pillar Contributions

The modeled impact arises through changes in all three pillars of the ACMD framework.
The largest contribution comes from the IC pillar, reflecting restrictions on foreign entry
and globally standard business models. The DC pillar contributes through reduced
contestability and higher entry barriers. The PR pillar contributes through regulatory
uncertainty associated with approval discretion and ownership screening.

The pillar changes and their economic contributions are summarized in the table below.
The largest portion of the modeled impact arises through reduced exposure to
international competition, followed closely by weakened domestic rivalry, with
property-rights-related uncertainty contributing a smaller but still meaningful share.'®

Table: Modeled Pillar Effects of India’s FDI Architecture
Pillar Modeled Pillar Change GDP per Capita Effect

14 The detailed sub-pillar adjustments, pillar calculations, and GDP translation used in this section can
be found in Annex 5.
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International Competition  0.234667 1.3733%
Domestic Competition 0.167853 1.2196%
Property Rights 0.070660 0.4433%
Total — 3.0362%

Interpretation

These results indicate that the primary channel through which foreign investment
restrictions affect economic performance is the reduction in exposure to international
competition combined with weaker domestic contestability. The magnitude of the
modeled effect reflects the structural nature of the restrictions. Foreign investment
rules shape the architecture of market entry across multiple sectors simultaneously,
determining which firms can enter the market, the scale at which they can operate, and
the business models they can deploy. By contrast with the competition-enforcement
channel discussed earlier in this report, which primarily affects digital ecosystems, the
FDI architecture operates through structural restrictions on entry and scale across both
downstream retail markets and upstream supply-chain functions, including logistics,
procurement, and technology integration.

By limiting the participation of globally competitive firms and constraining the
operational choices available to those that do enter, these rules alter both the scale and
intensity of competition. The resulting effects propagate through the economy via
reduced contestability, weaker incentives for productivity improvements, and slower
diffusion of new technologies and organizational practices. These effects translate into
lower productivity growth and reduced economic welfare relative to a more open and
competitive market environment.

The foreign investment rules examined in this report therefore constitute structural
distortions affecting the long-term competitive performance of the Indian economy. The
analysis measures the economic consequences of the legal architecture itself rather
than attributing those outcomes to discriminatory intent.

Combined Economic Impact of the Two Distortion
Channels

Competition-enforcement drift and FDI architecture distortions represent two parallel
channels of productivity loss. The first operates through enforcement practices that
alter competitive conditions in digital ecosystems. The second operates through
structural restrictions on entry, ownership, scale, and business-model design.
Aggregating these modeled effects yields an estimated five-year economic loss of
approximately $173.6 billion.
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Combined Economic Impact on India (Five-Year Horizon)

Component GDP Impact Five-Year Loss Average Annual
(%) (USD) Loss
Competition Policy Drift  1.16% $46.4 billion $9.3 billion
FDI Architecture 3.0362% $127.2 billion $25.4 billion
Constraints
Total Estimated Impact  4.1962% $173.6 billion $34.7 billion

Economic Impact on the United States Economy

Applying these shares to the total India impact yields the estimated US opportunity
exposure shown below. To maintain consistency across the highly concentrated tech,
digital, and e-commerce sectors affected by these combined policies, this matrix
applies the 60% US market share proxy and the 1.5x macroeconomic multiplier to both
distortion channels.

Policy Distortion 5-Year India US Direct Industry US GDP Drag (1.5x
Channel GDP Loss Loss (60% Share) Multiplier)
Competition Policy $46.40 Billion = $27.84 Billion $41.76 Billion
Enforcement Drift

FDI Architecture $127.20 $76.32 Billion $114.48 Billion
Constraints Billion

Total Cumulative $173.60 $104.16 Billion $156.24 Billion
Impact Billion

India’s foreign investment restrictions materially burden US firms, particularly larger
firms operating at scale. This is drawn from the same intellectual wellspring of “big is
bad,” which informs India’s competition policy. We estimate that the foreign investment
architecture and EU-style drift in India’s competition enforcement described above
yield an estimated loss to the US economy, measured here as implied GDP drag, of
around $156.24 billion over five years.

Evidence on Patterns of Egregious and Unfair Behavior

The Indian record described in this submission is not a case of ordinary regulatory
disagreement. It reflects a pattern of conduct that is unreasonable within the meaning
of Section 301. India’s competition policy implementation and foreign investment
architecture do not preserve competition on the merits. They damage market
contestability behind the border, render formal market access commercially hollow,
and impose structural burdens that fall in practice on United States firms seeking to
enter, scale, and compete in Indian markets. In substance, they function not as neutral
market regulation but as an unreasonable use of domestic law to impair foreign
competitive opportunity in a formally open market.
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As with Korea, the pattern is especially serious because it is not confined to isolated
enforcement decisions. In India, the problem arises through two reinforcing channels.
First, competition policy implementation in digital and platform markets increasingly
reflects ecosystem-level market definition, flexible unfairness doctrines, gatekeeper-
style reasoning, and expanding remedial reach. Second, India’s foreign investment
architecture imposes equity caps, government-route approvals, local sourcing
mandates, backend investment obligations, inventory-model prohibitions, channel
restrictions, and beneficial-ownership screening across key sectors. These restraints
interact. Competition policy drift increases regulatory exposure for foreign firms already
constrained by India’s market-access architecture, while the FDI architecture itself
reduces the contestability against which competition claims should be assessed. The
result is a compound loss of allocative, productive, and dynamic efficiency. As this
submission estimates, the combined effect yields approximately $156.24 billion in
implied GDP drag on the United States economy over five years.

This conduct is egregious because it combines broad structural entry barriers with
increasingly interventionist enforcement in precisely the sectors most important for
scale, logistics, digital intermediation, and long-run productivity growth. In competition
law, the record described in this submission shows movement toward EU-style
methodology through ecosystem framing, capability-based reasoning, flexible
unfairness theories, and penalty approaches that increase exposure for large foreign
firms. Appellate review has introduced some correction, but only ex post, after firms
have absorbed investigation costs, compliance burdens, reputational harm, and
operating uncertainty. In foreign investment policy, India maintains a wide conditional
market-access architecture combining outright prohibitions, sectoral caps,
discretionary approval requirements, local-content style mandates, and business-
model constraints. Together, these measures go well beyond ordinary policy variation
and amount to a systematic restriction on competitive opportunity.

The strategic significance of these distortions is different from the Korea case but still
serious. The problem here is less one of express regulatory space being created for
Chinese digital firms through comparatively softer treatment, and more one of
constraining United States commercial participation in a market of India’s size and long-
run importance. When US firms are prevented from entering, scaling, or deploying
globally standard business models in sectors such as retail, e-commerce, digital
services, media, and financial infrastructure, the US loses not only commercial
opportunity but also competitive presence in a major growth market that will shape
regional supply chains, technology adoption, and future standards. That is a strategic
harm even without a showing that India is directly favoring Chinese firms.

Addressing these distortions would not weaken the relationship between the United
States and India. It would improve the long-term trust and stability between the two

nations by moving the relationship away from discretionary, condition-laden, and non-
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transparent market access and toward a more genuinely rules-based and contestable
commercial framework.

Policy Implications

This is not simply a matter of two parallel policies each causing harm. It is a systemic
interaction, and it means that addressing one distortion without addressing the other
will not resolve the problem. Only by re-anchoring competition policy implementation
to economically grounded principles and by reducing the structural foreign-investment
barriers documented in this submission can India avoid compounding the losses itis
imposing on the US economy. Left unchecked, the combined drag of competition policy
enforcement drift and foreign-investment restrictions threatens to remain a persistent
source of economic harm and a direct trade issue between the two countries.

This submission therefore recommends that the foregoing analysis be considered in any
US-India trade negotiations and in the calibration of any Section 301 response. If the
United States proceeds under the import-offset method set out in Option B above, the
appropriate starting point is the 28.36 percent rate identified for India, with the
possibility to scale to 30 percent in the case of additional issues and a pathway to
reduction or elimination contingent on India’s verifiable reduction of the ACMDs
identified in this submission.

How the UK’s Dynamic Alighment with EU SPS
Regulations Would Harm the US Economy

Dynamic Alignment is Unique to the EU

This submission now turns to the detrimental effects that the EU’s regulatory system
has on the United States when that system is extended beyond the EU itself. One of the
clearest current examples is the proposed UK-EU SPS agreement. Under the Common
Understanding announced on May 19, 2025, the United Kingdom and the European
Union contemplate a common SPS area under which Great Britain would be required to
apply evolving EU rules covering sanitary, phytosanitary, food safety, general consumer
protection rules applicable to food, the regulation of live animals and pesticides,
organics, and certain marketing standards. The UK would be consulted in the making of
those rules, but it would not vote on them, and questions of EU law would remain
subject to the authority of the Court of Justice of the European Union. The arrangement
is one of dynamic alignment: not a fixed agreement on a settled rulebook, but an
ongoing obligation to keep the UK aligned to a moving EU one.™®

150 Cabinet Office, UK-EU Summit: Common Understanding (London: His Majesty’s Government, May 19,
2025); Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign
Trade Barriers (Washington, DC: Office of the United States Trade Representative, 2026), 496-97.
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This arrangement is significant because the EU’s SPS regime has long been one of the
most heavily challenged regulatory systems in the world, and the UK is now considering
binding itself to that regime as it evolves. The issue is not simply that the UK may
choose to regulate differently from the United States. The issue is that the EU’s anti-
competitive SPS model is being projected into another major market for US exports.
Formal dynamic alignment appears only in a handful of EU-specific arrangements: the
European Economic Area covering Norway, Iceland, and Liechtenstein; the Deep and
Comprehensive Free Trade Agreements with Ukraine, Moldova, and Georgia; the
Bilaterals Ill package with Switzerland; and Northern Ireland under the Windsor
Framework. It appears nowhere in the major regional trade architectures outside the EU
orbit. The global norm is mutual recognition and equivalence. Dynamic alignment is the
EU’s instrument. It is the mechanism by which the EU extends its regulatory system into
other markets, and each time the EU secures such an arrangement, it becomes easier
to normalize the same approach again.™’

The EU’s SPS Policies are Internationally Recognized as Harmful

The reason that matters to the United States is straightforward. The EU’s SPS approach
is not merely restrictive inside the EU. It is a system that has repeatedly been
challenged by the United States and other major agricultural exporters as unscientific,
precautionary, and unnecessarily trade restrictive. In a beef hormones dispute between
the US and the EU, the WTO Appellate Body found that the EU’s ban on imports of meat
from hormone-treated cattle violated Articles 3.1, 5.1, and 5.5 of the SPS Agreement. In
a separate biotech products dispute, a WTO Panel found that the EU’s effective
moratorium on the approval of genetically modified products violated the SPS
Agreement. The EU has also faced sustained challenge in the SPS Committee over its
hazard-based approach to pesticide regulation, including the July 2019 statement by
the US and fifteen other countries condemning the EU’s approach as “unnecessarily
and inappropriately” restricting trade and diverging from science-based risk
assessment, and the objections raised in November 2017 to the EU’s endocrine-
disruptor criteria for disregarding scientific evidence. At the March 2026 SPS
Committee meeting, specific trade concerns raised against the EU reached a record 76.
This is the regulatory model the UK is proposing to import dynamically into its own
market.s?

51 World Trade Organization, “Regional Trade Agreements,” RTA Database, accessed Mar. 25, 2026;
Centre for European Reform, “Should the UK Pursue Dynamic Alignment with the EU?,” accessed Mar. 25,
2026; Swiss Federal Council, “Content of the Package Switzerland-EU (Bilaterals lll),” accessed Mar. 25,
2026.

52 Appellate Body Report, European Communities: Measures Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R and WT/DS48/AB/R, adopted Jan. 16, 1998; Panel Reports, European
Communities: Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291/R,
WT/DS292/R, and WT/DS293/R, adopted Sept. 29, 2006; Tom Miles, “U.S. and 15 Others Slam EU
Regulation of Farm Products at WTO,” Reuters, July 4, 2019; World Trade Organization, “Pesticide
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The US has already recognized that this process is underway. In the 2026 National
Trade Estimate (NTE), USTR states that the UK transposed existing EU SPS measures
into domestic law in 2021, thereby creating close alighment between UK and EU SPS
measures. USTR then states that the 19 May 2025 Common Understanding includes
commitments to negotiate an SPS agreement under which the UK will dynamically align
with the relevant EU laws and regulations. USTR draws the conclusion directly: because
of the UK’s continued and future alignment with the EU, many trade concerns identified
in the SPS section of the EU chapter of the NTE remain with respect to the UK. USTR
also states that existing UK measures, and the likely future dynamic alignment with the
EU, unnecessarily restrict trade without furthering safety objectives because they
appear to be applied beyond what is necessary to protect human, animal, or plant life
or health, or appear not to be based on risk or science.?

USTR further explains that the UK remains closely aligned to EU policy on pesticide
approvals, regulation, and maximum residue limits; that the UK restricts imports of
meat produced using certain veterinary drugs despite scientific evidence that such
meat is safe; that US beef producers must participate in the costly Non-Hormone
Treated Cattle Program and produce to EU specifications in order to export to the UK;
and that the UK prohibits pathogen reduction treatments approved in the United States
for use on raw poultry. These are method-based barriers. They shape the conditions of
competition in the market by favoring suppliers whose production systems already
conform to EU rules while disadvantaging US producers whose methods the EU has
chosen to reject. There will be no opportunity for the UK to change these policies once
dynamic alignment is formalized. The barriers will become part of a system that the UK
is binding itself to maintain as the EU develops it further.’**

Impacts on the US Economy

The economic consequences for the United States are substantial. Applying the SRB-y
ACMD model to the specific EU-derived barriers that dynamic alignment would lock into
the UK market, including restrictions on gene-edited agricultural products, pesticide
residue limits set below Codex Alimentarius benchmarks without scientific justification,
the ban on beef from hormone-treated cattle, the prohibition on ractopamine in pork,
and the ban on pathogen reduction treatments for poultry, the foregone US upside has
been estimated at a central figure of approximately $27.4 billion in foregone exports and
$33.8 billion in foregone GDP, rising at the high end to approximately $58.7 billion in
foregone exports, $72.6 billion in foregone GDP, and approximately 352,000 lost jobs.

Residues Top of Agenda of WTO Food Safety Body,” news item, Nov. 2, 2017; World Trade Organization,
“Members Review Record SPS Trade Concerns,” news item, Mar. 11, 2026.

153 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade
Barriers, 496-97.

154 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade
Barriers, 496-97.
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Those losses arise because dynamic alighment would turn what might otherwise be a
distinct and potentially more open UK market into an extension of the EU’s SPS
regime.'s®

The direct trade implications for the United States go even further. Dynamic alighment
places at risk the commercial basis of the May 2025 US-UK Economic Prosperity Deal,
which was projected to create a $5 billion opportunity for new US agricultural exports,
including beef and ethanol, and to reduce or eliminate non-tariff barriers that unfairly
discriminate against American producers. It also places at risk the preferential terms
secured under that arrangement, including the automotive quota under which the first
100,000 UK cars exported to the United States each year face a 10 percent tariff rather
than the standard 27.5 percent rate. The same logic extends to the December 2025
Pharmaceutical Trade Deal, under which UK pharmaceutical exports valued at more
than £11 billion enter the United States at a zero percent tariff. If the UK permanently
binds itself to EU-style SPS and related regulatory barriers that the US already regards
as unnecessarily restrictive and unsupported by science, the political and commercial
case for preserving those preferential arrangements becomes markedly weaker."®

UK-EU Dynamic Alignment is Unreasonable and Discriminatory

The relevance of this issue to the present Section 301 investigation is direct. Section
301 reaches acts, policies, and practices that are unreasonable or discriminatory and
burden or restrict United States commerce. The EU’s SPS regime already falls squarely
within that frame. It has been challenged repeatedly by the US and other major
agricultural exporters as unscientific, precautionary, and unnecessarily trade restrictive;
it has produced repeated WTO findings against the EU, including in the hormones
dispute and the biotech products dispute; and it continues to generate formal
objections in the SPS Committee at a scale unmatched by any other member. The
discriminatory character of this arrangement lies in its practical effect. The relevant
barriers do not merely alter the terms of trade in the abstract. They burden US
production methods and US regulatory approvals in particular. They disadvantage US
beef, pork, poultry, crop-protection products, and gene-edited agriculture while
improving the relative position of EU suppliers whose production systems already
conform to the governing rulebook. The arrangement is unreasonable because it
extends a body of restrictions that USTR itself says appear to be applied beyond what is
necessary and appear not to be based on risk or science, and it does so through a legal
structure that deprives the UK of meaningful freedom to correct those barriers in
response to US objections. Market access without market contestability is

% Growth Commission, “Growth Commission Urges Ministers to Junk EU Alignment Plan That Could Cost
£15 Billion,” press release, Feb. 24, 2026.

156 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade
Barriers, 496-97; Growth Commission, “Growth Commission Urges Ministers to Junk EU Alignment Plan
That Could Cost £15 Billion,” press release, Feb. 24, 2026; House of Commons Library, U.S. Trade Tariffs,
CBP-10240, updated Mar. 25, 2026.
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commercially valueless. Once the UK binds itself to a moving EU SPS rulebook, the form
of access remains, but the competitive reality is materially impaired for US producers.'’

Policy Implications

The policy significance of this example goes beyond the specific UK-EU arrangement.
The European Union has a wealth of ACMDs that are already causing substantial harm
to the United States. The 2026 NTE devotes its second-longest country chapter to the
EU, behind only China, which is itself telling evidence of the breadth and persistence of
EU barriers across sectors. This submission uses UK-EU SPS dynamic alignment not
because itis the only harmful EU measure, but because it demonstrates especially
clearly how the EU’s harmful regulatory environment reaches beyond EU member
states and how even the EU’s bilateral arrangements with third countries can have
serious consequences for the US economy. Addressing the EU’s anti-competitive
regulations and behavior inside the EU will already be a major undertaking for the US.
The US must not allow those same distortions to propagate outward into markets that
would otherwise remain open, or at least more contestable, for US producers. The US-
UK economic relationship is fragile enough already. Once dynamic alignment is locked
in, the UK loses the practical ability to revise the rules that matter most to US exporters.
That turns the UK from a potentially distinct market into a derivative of the EU agrifood
rulebook and makes the path to any meaningful regulatory improvement for its
relationship with the US almost impossible.®®

The tariff implications follow from the same framework used elsewhere in this
submission. Under the import-exposure offset method, which is better suited to cases
where a country or bloc clearly damages US commerce even absent a bilateral deficit,
the European Union’s structural regulations generate an estimated ACMD mass of 56.11
percent and therefore an offsetting tariff of 21.04 percent. The comparable UK figure is
17.13 percent. Those are the model-based starting points. If the United States
determines that UK-EU dynamic alignment has the effect of hardening and extending
additional EU distortions into the UK market, there is a strong policy case for treating
the UK and EU together as part of a single spillover problem and for moving the practical
tariff response upward, including to 30 percent, in order to prevent the outward
extension of EU distortions into an additional major market. The key point is not the

157 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade
Barriers, 170-214, 496-97; Appellate Body Report, European Communities: Measures Concerning Meat
and Meat Products (Hormones), WT/DS26/AB/R and WT/DS48/AB/R, adopted Jan. 16, 1998; Panel
Reports, European Communities: Measures Affecting the Approval and Marketing of Biotech Products,
WT/DS291/R, WT/DS292/R, and WT/DS293/R, adopted Sept. 29, 2006; World Trade Organization,
“Pesticide Residues Top of Agenda of WTO Food Safety Body,” news item, Nov. 2, 2017; World Trade
Organization, “Members Review Record SPS Trade Concerns,” news item, Mar. 11, 2026; Cabinet Office,
UK-EU Summit: Common Understanding.

%8 Office of the United States Trade Representative, 2026 National Trade Estimate Report on Foreign Trade
Barriers, European Union chapter and 496-97; Cabinet Office, UK-EU Summit: Common Understanding.
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precise number in isolation. It is that the tariff should be calibrated to the scale of the
distortion and should rise where EU ACMDs are no longer confined to the EU but are
being transmitted into third-country markets in ways that further burden US commerce.
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Annex 1: Enhanced Trade Remedy

Introduction

Over the past several decades, trade liberalization has significantly reduced applied
tariffs and formal border barriers, while protection has increasingly shifted into
domestic regulatory and administrative measures. These measures operate through
licensing regimes, technical regulations, standards setting, competition enforcement,
state-linked financing, and selective application of domestic law. Although such
measures often preserve facial compliance with tariff bindings and market access
commitments, they materially alter competitive conditions and restrict entry in
practice. The result has been the substitution of tariff protection with regulatory and
institutional measures that preserve formal market openness while materially
restricting competitive entry.'s®

These measures are referred to as anti-competitive market distortions (ACMDs). They
are government-created or government-enabled interventions that undermine property
rights (PR), domestic competition (DC), or international competition (IC) in ways that
reduce productivity and wealth creation. They function by raising rivals’ costs,
restricting entry, reallocating rents toward favored firms, or otherwise distorting market
outcomes through domestic institutional design. Because ACMDs are embedded in
domestic law, regulation, and administrative practice, they are not well addressed by
trade disciplines designed primarily to regulate tariffs, quotas, and explicit subsidies.'®°

The existence of such distortions is well documented. The Office of the United States
Trade Representative’s National Trade Estimate (NTE) Report on Foreign Trade Barriers
identifies regulatory, technical, licensing, standards-related, and competition-based
measures that impede market access across a wide range of sectors and trading
partners. The NTE performs a descriptive and diagnostic function by cataloguing these
measures and reporting them annually. However, it does not quantify the economic
impact of identified distortions, nor does it provide a mechanism to translate their
identification into calibrated, product-specific enforcement responses. As a result, the
same ACMDs recur across successive NTE reports, reflecting the absence of a
mechanism that converts identification into enforceable economic consequence.’’

% Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

80 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

161 Office of the United States Trade Representative, 2024 National Trade Estimate Report on Foreign Trade
Barriers (Washington, DC: Office of the United States Trade Representative, 2024); Competere LLC, A
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The absence of an enforcement mechanism capable of converting identified ACMDs
into proportionate economic consequences has produced a persistent enforcement
gap. Where distortions deliver durable competitive advantage at low expected cost of
challenge, they tend to persist. Firms facing such distortions reduce investment, exit
affected markets, or forego entry altogether, while governments retain incentives to
maintain regulatory arrangements that generate domestic rents. Addressing this gap
requires an enforcement mechanism that treats ACMDs as distortions with measurable
economic scale and links that scale to consequences applied at the level of the
affected product market.’®?

The enforcement gap created by ACMDs

Trade remedies are currently structured around two narrow constructs: anti-dumping,
which focuses on price discrimination, and countervailing duties, which require proof
of a subsidy that is legally specific. However, the dominant forms of ACMDs now
operate through regulatory and institutional measures that affect costs rather than
prices and do so on an economy-wide or sector-wide basis. These measures frequently
reduce the costs of particular domestic firms through regulatory design, selective
enforcement, or institutional privilege, but they do not meet the legal tests for
countervailability because they are not limited to a specific firm or industry in the
manner required under existing subsidy disciplines. As a result, modern ACMDs can
generate substantial competitive harm while remaining outside the reach of
conventional trade-remedy law.'®®

Existing trade disciplines are poorly equipped to address ACMDs because they focus on
formal compliance with treaty obligations rather than on the economic effects of
regulatory and institutional measures. Measures that materially distort competition
may remain formally permissible under trade agreements, even as they generate
substantial harm within specific product markets.'® There is also a defensive rationale that
is more readily applicable in a trade-remedy context. However, given the difficulties
associated with securing both market access and contestability because of ACMDs in
other countries, we believe a tariffication of those countries’ ACMDs is warranted. The

Quantitative Framework for Measuring and Reducing Anti-Competitive Market Distortions Using the
National Trade Estimate (Washington, DC: Competere LLC, 2025).

82 Singham, International Trade, Regulation and the Global Economy; Competere LLC, Final White Paper
for Publishing (Washington, DC: Competere LLC, Aug. 2025).

183 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

84 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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tariff can be set at the level that offsets the damage to the US economy of the ACMD in
country.

ACMDs are not addressed through mechanisms that scale with their economic impact.
Regulatory measures that raise rivals’ costs or restrict entry do not generate
consequences proportional to the harm they impose within the affected product
market. Instead, enforcement options are limited to prolonged dispute settlement,
informal consultation, or ad hoc political escalation. None of these pathways
establishes consequences that scale with the size of the distortion.™®

This absence of calibration is compounded by a lack of product-market specificity in
existing responses. ACMDs operate within identifiable sectors and product categories,
but available enforcement tools rarely target those markets directly. This disconnect
reduces the incentive to reform the underlying distortion and allows ACMDs affecting
specific product markets to persist even when they are repeatedly identified and
documented.’®®

Response: The Enhanced Trade Remedy

The enforcement gap would be addressed through the Enhanced Trade Remedy (ETR)
by applying a tariffication of distortion mechanism to ACMDs operating within defined
product markets. Where tariff liberalization has reduced formal border barriers while
protection has shifted into regulatory and institutional forms, the ETR would translate
the economic effects of ACMDs into a tariff based on the scale of the distortion.®’

The magnitude of the tariff under the ETR would be derived using cost-based logic
rather than price-based comparisons. The ACMD framework assesses how regulatory
and institutional interventions raise costs, restrict entry, or otherwise alter competitive
conditions, and the tariffication step would express those effects in commensurable
economic terms. In the framework, damage to the relevant product market is
correlated to wealth destruction, with GDP per capita less government spending used
as a proxy to translate distortion mass into a tariff-equivalent magnitude. This approach
would allow qualitative regulatory measures to be converted into quantitative
enforcement outcomes grounded in observable economic indicators.®®

'8 Singham, International Trade, Regulation and the Global Economy.

'8 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
87 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
%8 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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The ETR would be capable of both defensive and offensive application. In defensive
use, the mechanism would address excess exports resulting from ACMDs through a
defined evidentiary sequence consisting of a determination that an ACMD exists, an
assessment of its impact on competitive conditions within the relevant product market,
evidence that the distortion has resulted in excess exports, and a showing of material
damage and causation. In offensive use, the ETR would address ACMDs that block
market access for exports by applying calibrated border responses until the distortion
is reduced.®®

Because the tariff would be calibrated to the measured scale of the ACMD, changes in
distortion mass would result in corresponding changes to the level of the border
response. Verified reduction in the distortion would lead to reduction or removal of the

tariff, while persistence or re-emergence of the distortion would maintain or restore
it.170

Remedies could additionally include service license revocations, fines, penalties and
even government procurement variations depending on the nature of the ACMD and the
foreign firm or firms that benefit from it.

Mechanics of the Enhanced Trade Remedy: The ACMD Model and
Measurement System

The ETR would rely on the ACMD model to supply the analytical and measurement
inputs required for calibrated, product-market-specific enforcement. The model’s
purpose is measurement of distortion mass and its effect on voluntary exchange,
productivity, and wealth creation.’”

What constitutes an ACMD for measurement purposes

For purposes of the ETR, an ACMD would be a government-created or government-
enabled intervention that alters competitive conditions by weakening property rights,
distorting domestic rivalry, or restricting international competition within a defined
product market.'”? ACMDs include regulatory and administrative barriers to entry,
discriminatory licensing or permitting requirements, technical regulations and

% Singham, International Trade, Regulation and the Global Economy.

70 Competere LLC, A Quantitative Framework for Measuring and Reducing Anti-Competitive Market
Distortions Using the National Trade Estimate (Washington, DC: Competere LLC, 2025); Competere LLC,
Final White Paper for Publishing (Washington, DC: Competere LLC, Aug. 2025).

71 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

72 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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standards applied without equivalence, selective or asymmetric enforcement of
domestic law, state-linked financing and directed credit, localization mandates, and
competition policy practices that entrench incumbents or state-linked firms."”® For
measurement, these actions are treated as market-level distortions and assessed
based on their effects on entry, costs, and rivalry within the affected product
category.”*

Unit of analysis: the defined product market

The ACMD model evaluates distortions at the level of the relevant product market
because competitive harm, damage, and trade effects manifest within specific product
categories rather than across the economy as a whole. Product-market definition
establishes the scope of analysis for identifying affected firms, measuring changes in
competitive conditions, and correlating distortion mass with damage. Where a
regulatory or institutional measure affects multiple product markets, the model treats
each market separately so distortion mass can be allocated across product categories
according to observed effects.'”®

Model architecture: the three ACMD pillars

The ACMD model is structured around three analytical pillars that capture distinct
channels through which distortions affect competition and wealth creation: property
rights (PR), domestic competition (DC), and international competition (IC)."”®

The PR pillar captures distortions that weaken legal certainty, contract enforcement,
investment security, or access to assets such as land, capital, and intellectual
property. PR distortions raise risk premia, increase the cost of capital, and reduce
incentives to enter or expand within a product market."”’

The DC pillar captures distortions that restrict rivalry within a market, including
regulatory barriers to entry and expansion, selective enforcement, state aid and
directed credit that alter competitive neutrality, and competition policy practices that

173 Office of the United States Trade Representative, National Trade Estimate Report on Foreign Trade
Barriers (Washington, DC: Office of the United States Trade Representative, annual); Competere LLC, A
Quantitative Framework for Measuring and Reducing Anti-Competitive Market Distortions Using the
National Trade Estimate (Washington, DC: Competere LLC, 2025).

74 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

78 Singham, International Trade, Regulation and the Global Economy.

76 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

77 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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protect incumbents. DC distortions reduce contestability and diminish competitive
pressure within the product market.'”®

The IC pillar captures distortions that impede cross-border competition and market
access, including discriminatory standards and conformity assessment regimes,
licensing requirements applied without equivalence, localization mandates,
restrictions on foreign participation, and other measures that raise compliance costs or
foreclose entry by foreign producers. IC distortions segment markets and reduce the
competitive pressure exerted by imports or foreign investment.”®

Scoring distortions within each pillar

Within each pillar, ACMDs are scored to reflect scale and intensity so qualitative
regulatory and institutional measures can be expressed in commensurable magnitude.
Scoring assesses factors such as the scope of affected firms and transactions, the
severity of cost or entry effects, persistence and predictability, and enforcement
asymmetry.'® Evidence inputs can include legal texts and implementing regulations,
administrative guidance, eligibility criteria, documented compliance burdens, and
observed restrictions on market participation.'’

Aggregation and distortion mass

Scores across PR, DC, and IC are aggregated to produce a product-market distortion
profile. Aggregation reflects that ACMDs operate cumulatively through multiple
instruments and channels. Where distortions interact, aggregation accounts for
amplification effects, such as weak property-rights environments magnifying the
impact of domestic or international competition restrictions. The aggregated output
represents distortion mass affecting the product market and forms the basis for
calibration under the ETR."®2

78 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

79 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.

80 Competere LLC, A Quantitative Framework for Measuring and Reducing Anti-Competitive Market
Distortions Using the National Trade Estimate (Washington, DC: Competere LLC, 2025); Singham and
Abbott, Trade, Competition and Domestic Regulatory Policy.

181 Office of the United States Trade Representative, National Trade Estimate Report on Foreign Trade
Barriers; Competere LLC, A Quantitative Framework for Measuring and Reducing Anti-Competitive Market
Distortions Using the National Trade Estimate.

'82 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
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Translating distortion mass into a tariff-equivalent basis

The tariffication-of-distortion step translates product-market distortion mass into a
tariff-equivalent magnitude usable for border application. This translation is grounded
in cost-based logic rather than price-based comparisons. The ACMD model correlates
distortion effects to damage within the relevant product market, and uses GDP per
capita less government spending as a proxy for wealth destruction associated with
distortion mass, providing a basis to express the scale of the response as a tariff based
on the scale of the distortion.?

Inputs for defensive and offensive application

For defensive application, the ACMD model supplies the analytical inputs required to
support a calibrated response, including identification and classification of the ACMD,
assessment of impact on competition within the defined product market, evidence of
excess exports associated with the distortion, and evidence of material damage and
causation. For offensive application, the model supports identification of ACMDs that
block market access for exports, quantifies product-market impact, and provides the
basis for calibrated border responses until distortion mass is reduced.®

Measurement, verification, and adjustment over time

ACMD measurement under the ETR would be iterative. Distortion scores would be
updated in response to regulatory changes, enforcement changes, verified reforms, or
re-emergence of distortion. Verified reduction in distortion mass would lead to
proportional reduction or removal of the border response, while persistence or reversal
would maintain or restore it.'8®

Integration with diagnostic instruments

Diagnostic instruments such as the NTE would feed into the ACMD model by identifying
candidate distortions for classification and measurement. The ACMD model adds
pillar-based classification, quantification of distortion magnitude, and prioritization by
product-market impact.'®®

Operational Application of the Enhanced Trade Remedy

Application of the ETR would begin with the identification of a candidate ACMD
affecting a defined product market. Candidate ACMDs may be identified through

'83 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
'84 Singham and Abbott, Trade, Competition and Domestic Regulatory Policy.
'8 Singham, International Trade, Regulation and the Global Economy.
'8 Singham, International Trade, Regulation and the Global Economy.
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diagnostic instruments such as the NTE, through evidence submitted by affected firms
or sectors, or through information developed in trade committee, regulatory, or market-
monitoring processes. The initial determination is whether the measure plausibly
constitutes an ACMD capable of materially affecting competitive conditions within a
specific product market.

Once a candidate ACMD is identified, the application would define the relevant product
market and scope the measures to be assessed in that market, including whether
multiple ACMDs should be treated jointly for scoring and aggregation. The application
would then translate the resulting distortion mass into a tariff-equivalent magnitude
through the tariffication-of-distortion step, producing a calibrated tariff based on the
scale of the distortion.

The application would proceed along a defensive or offensive pathway. Defensive
application would require the evidentiary sequence described above, including ACMD
existence, competitive impact in the product market, excess exports, and material
damage and causation. In offensive application, the ACMD model is used to translate a
foreign domestic distortion into a tariff calibrated to its effect on the US market. Where
a trading partner applies an ACMD that lowers one of its pillar scores, the resulting cost
advantage to its producers alters competitive conditions and restricts market access
for US exporters. The ACMD model estimates the change in distortion mass associated
with that policy by measuring the decline in the relevant pillar scores and correlating
that change to the impact on trade and competition between the two economies. That
impact is then translated into a tariff-equivalent magnitude by linking the estimated
loss in wealth creation, proxied by changes in GDP per capita, to the damage
experienced in the US market. The resulting tariff is set at a level designed to offset the
competitive advantage created by the foreign ACMD until the underlying distortion is
reduced or removed."®’

Following completion of the evidentiary sequence, the calibrated tariff would be
applied to imports of the affected product category. The application would then enter a
monitoring and update cycle in which distortion scores are updated for regulatory
changes, enforcement changes, verified reforms, or re-emergence of distortion, and
the tariff is reduced, removed, maintained, or restored in line with updated distortion
mass.

87 Singham, International Trade, Regulation and the Global Economy.
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Annex 2: The Singham-Rangan-Bradley (SRB) and the
SRB-y Models

The following annex provides an overview of the Singham-Rangan-Bradley (SRB) and
SRB-y models. The content in this section includes direct excerpts, as well as
summarized and rewritten information from International Trade, Regulation and the
Global Economy: The Impact of Anti-Competitive Market Distortions by Shanker
Singham.® For a full, comprehensive explanation of the models, consult chapters 3
and 4 of the cited book.

Overview of the SRB ACMD Model

The Singham-Rangan-Bradley (SRB) model is an econometric framework designed to
quantify the impact of anti-competitive market distortions (ACMDs) on a country’s
economic performance. It is the first model of its kind to provide a basis for evaluating
how policy-induced distortions in key areas affect GDP per capita. “The SRB model is
founded on the notion that there are three fundamental pillars of economic
development through which anti-competitive policies affect market outcomes: property
rights protection, domestic competition, and international competition.” In other words,
distortive government interventions in the economy ultimately operate by undermining
one or more of these three pillars, which are all essential to productivity and growth. The
SRB model’s purpose is to measure and predict how improvements or degradations in
these pillars translate into changes in a country’s GDP per capita, thereby giving
policymakers an objective gauge of the cost of distortive policies and the benefits of
pro-competitive reforms.

Structure and Inputs of the SRB Model

Composite Pillar Indices: To capture each pillar quantitatively, the SRB model uses
composite indices for Property Rights, Domestic Competition, and International
Competition. Each index is constructed from numerous measurable sub-factors
reflecting policy conditions and institutional quality in that area. For example, the
Property Rights Protection index follows the Heritage Foundation’s criteria for grading
legal protection of property rights (including enforcement of contracts, expropriation
risk, intellectual property protection, judicial effectiveness, etc.). The Domestic

88 Shanker A. Singham, International Trade, Regulation and the Global Economy: The Impact of Anti-
Competitive Market Distortions (New York: Routledge, 2024), https://www.routledge.com/International-
Trade-Regulation-and-the-Global-Economy-The-Impact-of-Anti-Competitive-Market-
Distortions/Singham/p/book/97810329441667srsltid=AfmBOogXzFG_ToNS1-
DL6VPYsMYz6ttsNaWOKFYIXIVoLCVIEQ-LKICr.
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Competition index similarly aggregates indicators of regulatory freedom and market
conditions such as business freedom, labor market flexibility, financial freedom,
infrastructure and utilities access (e.g. electricity availability, logistics performance),
and market openness measures to reflect the extent to which government policies
enable or restrict competitive behavior in the domestic economy. The International
Competition index comprises factors like tariff and non-tariff barriers and trade
facilitation metrics (logistics performance indicators on customs efficiency, timeliness
of shipments, etc.). Each pillar index is thus an aggregate score that captures how
conducive a country’s policy environment is to competition and property rights in that
domain, independent of direct economic outcomes.

Econometric Model Structure: The SRB model links these policy indices to economic
outcomes through a two-stage econometric structure grounded in growth theory. First,
itidentifies a set of fundamental factors that directly determine productivity (and
thereby GDP per capita) in an economy. In the initial SRB specification, these factors
included the stock of foreign direct investment per capita, domestic credit availability
(financial capital from the banking sector), public health expenditures, educational
attainment, and the presence of natural resource exports (e.g. fuel, ores, and metals).
Together, such variables represent the channels through which policy distortions affect
productivity. The model then posits that a country’s performance in each of these areas
is influenced by the policy “pillar” scores (i.e., by the degree of property rights
protection, domestic market competition, and openness to international competition in
that country). In other words, the SRB framework models GDP per capita (productivity)
as a function of key input factors (investment, credit, human capital, etc.), which in turn
are functions of the three pillar indices that reflect the policy environment. This
approach follows the insight of Solow-type growth models that emphasize factor
accumulation and total factor productivity, while explicitly incorporating institutional
quality through the competition and property rights indicators.

Data Inputs and Calibration: The SRB model is calibrated on cross-country data and
uses standard controls to ensure robustness. GDP per capita is measured in
comparable international-dollar terms (PPP) so that countries can be evaluated on an
equal footing. The model deliberately excludes outcome-driven metrics from the
construction of its pillar indices, focusing on policy and institutional inputs. This avoids
circularity and ensures that the indices are truly exogenous explanatory variables. In the
regression analysis, additional control variables such as human capital (e.g. expected
years of schooling) and population size (log of population) are included to account for
differences in labor force quality and economic scale, to isolate the impact of policy
distortions on income. Thanks to its rich specification, the original SRB model achieved
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a very high goodness-of-fit. In sample, it could explain roughly 90% of the cross-country
variation in GDP per capita, with a mean prediction error of only ~4% (i.e. 96% accuracy
in estimating income levels from the input variables). This far exceeds the explanatory
power of previous single-index measures. Such results underscore that the SRB
approach, by assigning appropriate weights to myriad policy factors across the three
pillars, captures the true drivers of productivity more effectively than simpler metrics.

Purpose and Use: By quantifying the relationships between policy-induced
competition metrics and economic outcomes, the SRB model allows analysts to
simulate the effect of reforms. For example, one can estimate how a given improvement
in a country’s Domestic Competition score or Property Rights score would feed through
to greater investment, credit, and productivity, ultimately increasing per-capita GDP.
Indeed, SRB model projections indicate that reducing anti-competitive market
distortions yields substantial gains in GDP per capita, in line with findings from other
studies (e.g. OECD research on growth impacts of regulatory reform). In practical terms,
the model can be used to produce estimates such as “a one-point increase (on a 1-7
scale) in a country’s domestic competition index is associated with a double-digit
percentage increase in GDP per capita”, illustrating the large payoff to pro-competitive
policy improvements. These quantitative insights provide an evidence-based rationale
for regulatory and trade policy reforms by showing the order-of-magnitude impact on
economic welfare.

The SRB-y Model

As the SRB model was further developed and tested, refinements were made to address
certain econometric concerns and to simplify its application. SRB-y (the SRB “gamma”
model) refers to the final, refined version of the SRB econometric model. This version
retains the same foundational pillars and purpose but introduces adjustments to
improve the model’s robustness and usability for policymakers. The main impetus for
developing the SRB-y variant was to resolve endogeneity issues identified in the original
specification. In the first SRB model, the three pillars were in effect combined into a
single overall policy index (through interaction terms and the multi-stage regression
structure), which raised the possibility of multicollinearity and made it harder to discern
each pillar’s distinct effect. There was also a potential feedback issue insofar as a single
composite score might be influenced by GDP itself or by unobserved country traits,
complicating causal interpretation.

Refinements in SRB-y: “This model refines and simplifies the model and correlates the
three different pillars separately with GDP per capita.” In practical terms, this means the
revised model abandons the single-index reduced-form in favor of a clearer
specification where each pillar enters as an independent variable in the regression
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(rather than being multiplied together in complex interactions). By breaking down each
pillar and evaluating its relationship with GDP per capita individually, the model
eliminates the endogeneity concern that arose from using one combined score. The
SRB-y modelis implemented as a panel data regression (covering multiple countries
over time) with appropriate fixed effects. Specifically, it models (logged) GDP per capita
as a function of the Property Rights, Domestic Competition, and International
Competition index values for each country-year, along with several control variables
(e.g. human capital, population, fiscal factors) and includes an unobserved country-
specific effect (to capture time-invariant national attributes) and a time-period effect (to
capture global trends). This panel approach improves the rigor of the estimates by using
within-country changes over time and controlling for country fixed effects, thereby
mitigating omitted variable bias and better pinpointing the impact of policy changes.

The SRB-y variant provides a rigorous, data-driven means to evaluate how anti-
competitive distortions in property rights, domestic markets, and trade reduce a
nation’s economic output, and conversely how pro-competitive policy reforms can
boost productivity and incomes. The SRB-y framework’s pillar structure and empirical
calibration allow it to translate abstract concepts of competition and market health into
concrete numerical estimates of GDP per capita impact. The refinement to the SRB-y
model has enhanced the clarity and reliability of these estimates, making the tool even
more useful for guiding policy. This model forms a technically robust annex to policy
analysis, enabling stakeholders to quantify the growth dividends of removing distortive
regulations and strengthening the competitive foundations of an economy.

Changes to SRB Model

“Initial projections from the SRB model suggest that a reduction in ACMDs does lead to
a significant increase in GDP per capita in line with the projections from the agency
based model and from other sources, such as OECD and other figures on the impact of
anti-competitive regulation on growth.

In order to deal with the concerns which emanate from attempting a single correlation
between a single pillar score covering IC, DC and PR we then attempted to break down
each pillar or force to correlate that force with GDP per capita by itself. We found this
eliminated the endogeneity concern. We also greatly simplified the model
specifications as below, incorporating country and time fixed effects.

In (GDP per capita);; = By + ByDomestic Competition;; + X;;¥ + v; + 1; + €;: (1)
In (GDP per capita);; = By + B,Property Rights;; + X;, ¥ + v + 1; + € (2)

In (GDP per capita);; = B, + BInternational Competition;; + X,y + v: + 1; + €;: (3)
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We construct a panel data model of GDP as a function of each competition index,
several observed control variables and an unobserved time invariant country specific
effect and a country invariant time period specific effect.” The initial panel data set of
2010-2019 was extended to 2023 and the OLS regressions re-run. The below table

shows the coefficients applicable for a one-point increase in each individualized pillar
score.

Results of SRB-y ACMD OLS Regression using longer set of 2010-
2023 Panel Data

Independent Coefficient | Standard Error. t- p- Observations
Variable Clustered at the stat | value

country level
Property Rights 0.0686 0.0283 2.42 1 0.017 | 1,852
Domestic 0.0803 0.0373 2.15 1 0.033 | 1,798
Competition
International 0.0637 0.0367 1.74 | 0.085 | 2,042
Competition

The dependent variable is the log of country GDP per capita, by year. Estimation results
are based on annual data from 2010 to 2023. All regressions include country and year
fixed effects. The most demanding specification.

Interpretation: For the Property Rights Index, which ranges from 2.2 to 6.2, the estimate
suggests that when a country achieves a one-point increase in the property rights index,

then its per capita income increases by 6.9%. A similar interpretation applies to the
other two indices.
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Annex 3: Excerpt from “The Role of Consumer Welfare
in Competition Implementation and Enforcement”

Annex 3 reproduces an excerpt from Chapter 3, “The Role of Consumer Welfare in
Competition Implementation and Enforcement,” in Shanker A. Singham and Alden F.
Abbott, Trade, Competition and Domestic Regulatory Policy: Trade Liberalisation,
Competitive Markets and Property Rights Protection (London: Routledge, 2023). The
excerptis included to give readers the authors’ treatment of the risk of drift of
enforcement away from consumer welfare toward fairness and competitor-protection
rationale referenced in the main text; for full context, consult the cited chapter.

Possible Retreat from Consumer Welfare towards Interventionist
Antitrust?

“In the last few years, the rise in economic importance of high-technology digital
“platforms,” such as Google, Amazon, Apple and Facebook, has led to aggressive EU
competition cases against those entities, based on abuses of dominant position. The
theories of competitive harm have focused primarily on producer welfare — they have
centred on platform conduct that may disadvantage certain competitors, while
neglecting to show any actual or plausible harm to consumer welfare. Cases of this sort
not only move away from a consumer welfare approach, but they sanction potentially
innovative conduct, thereby discouraging the sort of competition that drives dynamic
economic welfare improvements. These EU prosecutorial initiatives have been dubbed
a form of “precautionary principle” antitrust,’® in that they condemn novel little
understood business arrangements, merely because they might in the future enhance a
dominant platform’s market power.

Although the US enforcers have not yet explicitly adopted a precautionary antitrust
approach with respect to digital platforms, there are significant indications that
American antitrust enforcement may also be wavering in its commitment to consumer
welfare.”®® Beginning around 2016, a number of interventionist minded critics began to
assert that current antitrust enforcement has become ineffective and needs to be
redefined. To bolster their case, they cited an alleged rise in American market
concentration and diminution in American competitive vigour (claims which have been
contested but with little effect thus far on the public policy debate). Some analysts
stressed abandoning antitrust’s overarching consumer welfare goal and its replacement

89 See Aurelien Portuese, European Competition Enforcement and the Digital Economy: The Birthplace of
Precautionary Antitrust, in The Global Antitrust Institute Report on the Digital Economy (Joshua D. Wright
and Douglas H. Ginsburg, eds., 2020), at 597-651.

190 See generally Alden Abbott, US Antitrust Laws: A Primer, Mercatus Center at George Mason University
(2021), https://www.mercatus.org/publications/antitrust-policy/us-antitrust-laws-primer.
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with a multifactor weighing of diverse interests, including those of fairness, democracy,
small business, labour and the environment, among others. Research reports and
congressional hearings in 2020 and 2021 prompted congressional introduction of
legislative proposals to limit or prohibit acquisitions by large firms and impose far
tougher monopolisation standards. Lawsuits filed in late 2020 by the Justice
Department and the Federal Trade Commission (joined by various states) against
Google and Facebook, respectively, stressed harm to competitors, and were in tension
with a truly consumer welfare-centric approach to antitrust.'' Both federal complaints
also raised the possibility of a corporate “breakup” to cure the claimed antitrust
violations, a drastic remedy that has seldom been employed in American
monopolisation cases.

These developments, combined with the rewrite of merger guidelines previously noted,
suggest the real possibility of a return to a more restrictive approach to antitrust,
perhaps featuring “big is bad” populism in the US and a greater reliance on a rules-
based oversight of dominant firms in the EU. Another possibility is the partial
deemphasis of antitrust in favour of regulation in the case of dominant platforms.'®?
Indeed, in December 2020, the European Commission issued the Digital Market Act
(DMA),™®® a form of direct regulation of digital platforms. The DMA, which becomes
effective in 2023, requires that digital “gatekeepers” (entities that provide digital “core
platform services” characterised by huge scale economies, strong network effects and
lock-in, among other factors) comply with a list of requirements, including, for example,
allowing third-party interoperability with the gatekeeper services and enabling
businesses access to data they generate in the platform. Substantial fines and (as a last

91 See Thomas Lambert, “Why the Federal Government’s Antitrust Case Against Google Should—and
Likely Will—Fail,” Truth on the Market (18 Dec 2020), https://truthonthemarket.com/2020/12/18/why-the-
federal-governments-antitrust-case-against-google-should-and-likely-will-fail; Dirk Auer, “Facebook and
the Pros and Cons of Ex Post Merger Reviews,” Truth on the Market (11 Dec 2020),
https://truthonthemarket.com/2020/12/11/facebook-and-the-pros-and-cons-of-ex-post-merger-
reviews/.

92 See generally Gabriella Muscolo and Alessandro Massolo, “Will the Biden Presidency Forge a Digital
Transatlantic Alliance on Antitrust,” in The new US antitrust administration (Concurrences 2021),
https://www.concurrences.com/IMG/pdf/03.concurrences_1-2021_on-topic_biden_antitrust-
2.pdf?65669/bbc9e79042d0e1899a5ed1e956d8e80f210210d02629ba2d2678d5dabaf05.

93 Proposal for a Regulation of the European Parliament and of the Council on contestable and fair
markets in the digital sector (Digital Markets Act) (COM (2020) 842), European Commission (2020); see
also, “Deal on Digital Markets Act: EU rules to ensure fair competition and more choice for users,” Press
Release, European Commission (24 Mar 2022), https://www.europarl.europa.eu/news/en/press-
room/20220315IPR25504/deal-on-digital-markets-act-ensuring-fair-competition-and-more-choice-for-
users (As discussed in the press release, the DMA will be enforceable six months after publication in the
European Journal, which will occur 20 days following the finalization of DMA language and approval by the
European Parliament and Council.)
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resort) behavioural and structural remedies are to be imposed for violation of DMA
obligations.

During 2020, 2021 and 2022, other key jurisdictions, including France, Germany, the UK,
Japan and Australia, among others, also pursued digital platform- related regulatory
initiatives, leading a former Canadian Competition Commissioner to warn of an
“emerging patchwork of digital regulation [that] further amplifies existing incoherence
and uneven application of competition regimes on the technology sector and digital
markets across the globe.”’®* The existence of new regulation does not formally displace
antitrust but it adds a new layer of obligations that may impose new and potentially
inconsistent burdens on large digital companies, depending upon where they operate.
While the US has avoided the imposition of new competition-like regulatory
requirements on top of antitrust obligations in recent decades, some influential
American commentators are now calling for regulation as an adjunct to antitrust in
dealing with “big tech” companies.’® Also, in March 2021, the FTC served notice that it
might consider promulgating rules to prohibit unfair methods of competition'*® and in
December 2021, the FTC released a “Statement of Regulatory Priorities” that disclosed
plans for competition-related rulemakings.’” Furthermore, during 2022, legislative
proposals to impose new antitrust limitations on large companies (including tight
restrictions on mergers and various other requirements) remained under consideration
in the US House and Senate.

Despite these recent developments, it is still far too soon to proclaim the end of
consumer welfare-based antitrust, at least as a general matter. Antitrust enforcementin
the US and the EU has come to rely heavily on economic analysis, which lends support
to welfare-based measures. Furthermore, particularly in the US (but to some extent in
the EU as well, as demonstrated by the February 2022 EU General Court’s Intel

94 John Pecman and Antonio Di Domenico, In Comity We Trust: Utilizing International Comity to
Strengthen International Cooperation and Enforcement Convergence in Multijurisdictional Matters, 3
Antitrust Chronicle 2021, Issue 1, at 23.

9% See Tom Wheeler, Phil Verveer, and Gene Kimmelman, “The Need for Regulation of Big Tech Beyond
Antitrust,” Brookings Institution (23 Sept 2020),
https://www.brookings.edu/blog/techtank/2020/09/23/the-need-for-regulation-of-big-tech-beyond-
antitrust/. On 21 January 2021, Kimmelman was named a Senior Counselor in the Biden Justice
Department, “Senior Advisor Gene Kimmelman Resigns from Public Knowledge to Join Justice
Department,” Public Knowledge (21 Jan 2021), https://www.publicknowledge.org/press-release/senior-
advisor-gene-kimmelman-resigns-from-public-knowledge-to-join-justice-department/.

196 “FTC Acting Chairwoman Slaughter Announces New Rulemaking Group,” Press Release, Federal Trade
Commission (25 Mar 2021), https://www.ftc.gov/news-events/press-releases/2021/03/ftc-acting-
chairwoman-slaughter-announces-new-rulemaking-group.

197 “Statement of Regulatory Priorities,” Federal Trade Commission (2021),
https://www.reginfo.gov/public/jsp/eAgenda/StaticContent/202110/Statement_3084_FTC.pdf.
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decision'®®), courts remain in place as a major check on the quick abandonment of
decades of doctrinal development focusing increasingly on economic efficiency and
consumer welfare promotion. To be sure, the increased focus on public regulation in
many jurisdictions (including potentially the US) and the contemplation of possible
statutory revisions to American anti-trust law may counteract judicial limitations on
changes in antitrust policy direction. Up to now, of course, big digital platforms have
been the primary targets of those calling for a major competition law overhaul. Firms
outside of “big tech” may be a bit less affected. In short, at this time, it is impossible to
say whether market-oriented consumer welfare-based antitrust will “weather the
storm” and remain more or less intact or be swept away in favour of expansive
governmental micromanagement of the terms of competition.

The best weapon to combat the recent fascination with aggressive government antitrust
interventionism (and thereby to successfully promote the global acceptance of
economics-based consumer welfare analysis) may be a pragmatic focus on the policies
that underlie innovation and economic dynamism. In recent decades, the US advanced
the most robust consumer welfare approach to antitrust in the world, and the least
regulatory approach to the treatment of innovation. During this period, the US brought
forth the internet, leading digital technologies and standards, almost all of the world’s
great digital platforms, most of the world’s successful new pharmaceuticals, and the
world’s greatest biopharma innovations (consider the mRNA technologies that underlie
successful COVID-19 vaccines and will likely generate many other medical
breakthroughs).’® There is every reason to believe that this enviable record of welfare-
enhancing discoveries owed much to the general American environment of relatively
“permissionless innovation,”?°® which featured a far more market-friendly approach to
regulation and to antitrust (embodied in the consumer welfare standard) than
elsewhere. Hopefully, the marshalling of evidence pointing to this reality could do much
to dampen the enthusiasm for sudden and dramatic pro-regulatory changes in antitrust
policy.”

% Judgment of the General Court, Case T-286/09 RENV, Intel Corporation v. Commission (2022),
ECLI:EU:T:2022:19; General Court of the European Union, Press Release No. 16/22, “The General Court
annuls in part the Commission decision imposing a fine of €1.06 billion on Intel,” January 26, 2022,
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-01/cp220016en.pdf; plus analysis:
Skadden, Arps, Slate, Meagher & Flom LLP, “EU General Court Overturns Intel Antitrust Fine,” February 7,
2022, https://www.skadden.com/insights/publications/2022/02/eu-general-court-overturns-intel-
antitrust-fine.

1% Derek Thompson, “How mRNA Technology Could Change the World,” The Atlantic (29 Mar 2021),
https://www.theatlantic.com/ideas/archive/2021/03/how-mrna-technology-could-change-
world/618431/

200 Adam Thierer, Permissionless Innovation: The Continuing Case for Comprehensive Technological
Freedom, 2nd ed. (Arlington, VA: Mercatus Center, 2016).

116|Page



Competere

Annex 4: Excerpt from “Impact of the New Media
Economy”

Annex 4 reproduces an excerpt from Chapter 14, “Impact of the New Media Economy,”
in Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic
Regulatory Policy: Trade Liberalisation, Competitive Markets and Property Rights
Protection (London: Routledge, 2023). The excerptis included to give readers the
authors’ treatment of the New Media Economy referenced in the main text; for full
context, consult the cited chapter.

Excerpt on the New Media Economy

“Big digital platforms unquestionably have conferred substantial economic benefits on
society, reducing transactions costs (think of sales generated through Amazon and
other platforms), generating instantaneous low-cost transfers of information, and
promoting new market segments (consider telemedicine and other gains facilitated
through platform improvements). Proposals to impose new far-reaching limitations on
digital platform activities appear to ignore how regulation may diminish platforms’
ability to continue to provide these benefits as effectively, let alone continue to generate
the innovations for which the platforms are noted. Added to these costs must be the
costs stemming from regulatory compliance; from reduced economic efficiency due to
the regulation-induced propping up of unregulated enterprises; and from reduced
competition when dominant platforms manipulate regulation to bolster their monopoly
status by undermining rivals and potential entrants. These potential costs should be
(but seemingly have not been) weighed by governments against the questionable
benefits of the complex regulatory schemes being advanced. Broad-based regulation
has had a disappointing track record in the US,?°" and empirical research does not build
a strong general case for the success of regulation.?* Furthermore, the greater the
complexity of regulatory proposals, the greater the possibility that error will intrude and
undermine the hoped-for benefits of the regulatory scheme. Based on these
considerations, it seems unlikely that comprehensive big data platform regulation will
advance economic welfare — instead, it may well reduce it.

20" See Regulatory Breakdown: The Crisis of Confidence in US Regulation (Cary Coglianese, ed., University
of Pennsylvania Press, 2012).

202 David Parker and Colin Kirkpatrick, The Economic Impact of Regulatory Policy: A Literature Review of
Quantitative Evidence, Expert Paper No. 3, Organization for Economic Co-operation and Development
(2012).
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The net costs (or benefits) of digital platform regulatory oversight will be manifested
over time and may be taken as a given. The welfare effects of platform regulation may,
however, be considered separately from the legal treatment of the new media that
platforms help promote. We turn now to a variety of considerations affecting the
treatment of NME. In the context of NME, under the right circumstances narrowly and
precisely focused regulation may be more justifiable than the broad-based regulation
being imposed on platforms.”
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Annex 5: Technical Annex - ACMD Model
Calculations & Methodology

This annex details the stepwise calculations used to derive the economic impact
estimates presented in the body of the report. It covers the baseline data extraction, the
scoring of foreign investment restrictions, specific regulatory "collar breaches," and the
application of economic multipliers.

Economic Impact of Investment Restrictions

Below are the exact pillar score deltas (IC / DC / PR) from the variable changes using the
2023 India baseline with the appropriate weights embedded, and then converting pillar-
point changes into % GDP per capita change for India using the correct coefficients:

e +1.01C point~>+5.85% GDPpc
e +1.0DC point~>+7.27% GDPpc
e +1.0PRpoint~>+6.27% GDPpc

Key mapping assumptions:
e “Freedom of foreigners to visit by 2” = baseline + 2.0 (not “to 2.0”).
e “Enforcing contracts to 6” and “enforcing contracts to 3” were mapped to the

two PR subvariables in your PR sheet:
o Enforcing contracts (cost) > 6.0 and Enforcing contracts (time) > 3.0.

Subvariable changes: pillar point contributions (weight x A)

Pillar Subvariable Weight India 2023 New A Contribution to pillar A
baseline value subvariable (points)

Trade freedom score | 0.291667 @ 5.344000 5.600000 @ 0.256000 0.074667
Freedom of 0.080000 @ 1.464628 3.464628 @ 2.000000 0.160000
foreigners to visit
Strength of investor 0.090100 @ 5.800000 6.000000 @ 0.200000 0.018020
protection
Enforcing contracts 0.090000 @ 5.860294 6.000000 @ 0.139706 0.012574
(cost)
Enforcing contracts 0.022500 @ 1.944606 3.000000 @ 1.055394 0.023746
(time)
Legal rights index 0.054400 @ 5.500000 5.800000 @ 0.300000 0.016320
(financial)
Business freedom 0.250000 @ 4.426000 4.800000 | 0.374000 0.093500
score
Financial freedom 0.062500 @ 3.400000 3.800000 ' 0.400000 0.025000

score
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Individuals using 0.031250 | 2.776714 3.300000 @ 0.523286 0.016353
internet % of

population

Regulatory 0.250000 @ 3.868000 4.000000 | 0.132000 0.033000

promulgation
process 0-100

Pillar deltas (sum of contributions):
e AIC=0.234667

« ADC=0.167853
« APR=0.070660

Pillar score changes: India GDP per capita impact

GDPpc % change formula (using India coefficients):

AGDPpc(%) = 5.85-AIC + 7.27-ADC + 6.27 - APR

Pillar  India 2023 New A score GDPpc % per Implied GDPpc
score score (points) +1.0 point % change

IC 4.350542 4.585208 | 0.234667 6.02% +1.3733%

DC 4.003629 4.171482 | 0.167853 7.47% +1.2196%

PR 4.320450 4.391110 | 0.070660 6.45% +0.4433%

Total — — — — +3.0362%

Result: Under the specified variable changes, the model implies an approx. +3.03%
increase in India GDP per capita (from the IC/DC/PR point improvements).

This translates to a $127.2 billion loss for the Indian economy in the five-year period.

Given this loss to the Indian economy, it is possible to project the damage to the US
economy.

As established, because these structural constraints, particularly in Multi-Brand Retail
Trading (MBRT) and inventory-based e-commerce, target sectors heavily dominated by
American firms, we apply the 60% market share proxy, alongside 40% and 50%
sensitivities, to accurately capture US exposure.

The Baseline Inputs
o TotalIndia Loss (5-Year): $127.2 Billion
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e US Market Share Proxies: 40%, 50%, and 60% (reflecting high concentration in
digital/e-commerce retail)

e Macroeconomic Multiplier: 1.5x (to account for indirect US economic drag,
such as reduced R&D and supply chain contraction)

The Impact Calculations
Step A: Loss to US Industry (Direct Loss)

US Direct Loss = $127.2 Billion x US Share
Step B: Drag on US GDP

US GDP Drag = US Direct Loss x 1.5

Five-Year Projected US Impact from FDI Restrictions ($127.2B
Baseline)

Scenario Sector- US Direct US GDP Drag Average Annual US
Weighted US Industry Loss | (1.5x Multiplier) GDP Drag
Share
Conservative Exposure 40% $50.88 Billion $76.32 Billion $15.26 Billion / year
Moderate Exposure 50% $63.60 Billion $95.40 Billion $19.08 Billion / year
High Exposure (E-commerce = 60% $76.32 Billion | $114.48 Billion $22.90 Billion / year
Match)

Economic Impact of Competition Regulation

Baseline Data & Score Degradation Analysis

Using India's most recent confirmed scores (2023) from the ACMD Distortion Index we
apply specific deductions based on the severity of the "EU-style" enforcement patterns
identified in the qualitative analysis (e.g., gatekeeper obligations, global turnover
penalties).

Scoring the "Collar Breaches"

Pillar Sub-Pillar 2023 Deduction New Rationale for Deduction
Implicated Baseline Score

Domestic Competition Business 4.96 -1.50 3.46 Severe Breach: Imposition of operational

(DC) Freedom remedies (e.g., data sharing mandates, algorithm
changes) fundamentally restricts business
autonomy beyond standard antitrust corrections.

Domestic Competition Reg. 4.32 -1.00 3.32 Material Breach: "EU-style" gatekeeper

(DC) Promulgation designations reduce predictability; decisions

described as "unmoored from evidence" damage
regulatory integrity.
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Property Rights (PR) Investor 5.80 -0.90 4.90 Material Breach: Penalties based on global
Protection turnover and remedies favoring domestic rivals
(protectionism) devalue foreign assets.
Property Rights (PR) Challenging 4.01 -0.90 3.11 Material Breach: High investigative burdens and
Regs "scope creep" reduce the practical efficiency of
legal recourse, despite NCLAT oversight.
Int'l Competition (IC) Trade 4.86 -1.00 3.86 Material Breach: Discriminatory enforcement
Freedom against foreign tech firms acts as a de facto Non-

Tariff Barrier (NTB).

Derivation of Economic Loss Factors

The ACMD model uses regression coefficients to translate score drops into GDP per
capita losses. Based on the severity of the drops above (which mirror the Korea OPMA
case study), we apply the following Elasticity Factors:

Property Rights (PR) Loss Factor: The assumed sub-pillar deductions imply an
approximately 0.30-point decline in the PR index, corresponding to an estimated
1.88% loss in GDP per capita.

Domestic Competition (DC) Loss Factor: The assumed sub-pillar deductions
imply an approximately 0.63-point decline in the DC index, corresponding to an
estimated 4.58% loss in GDP per capita.

International Competition (IC) Loss Factor: The assumed Trade Freedom
deduction implies an approximately 0.29-point decline in the IC index,
corresponding to an estimated 1.70% loss in GDP per capita.

Using a multiplicative methodology, we estimate the drag on the Indian economy of
these restrictions as 7.97% of GDP per capita losses over a five-year period from an
optimal competition policy application. We assume India could reach this optimum
over the five-year period (i.e. reverse the negative impacts of policy).

Theoretical "Market-Wide" Shock:

To forecast this accurately through 2030, the calculation relies on three main scaling
factors:

1.

Total GDP Projections: Starting with the International Monetary Fund's (IMF)
nominal estimate of $4.505 Trillion USD for India in 2026, the baseline assumes a
steady nominal USD growth rate of 7.5% annually through the end of the
decade.?®

Digital Economy Share Expansion: Based on official projections from the
Ministry of Electronics and IT (MeitY) and the Indian Council for Research on

203 International Monetary Fund, "World Economic Outlook Database," October 2025, accessed March 16,

2026.
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International Economic Relations (ICRIER), the digital economy will outpace
national growth. The model scales this share linearly from roughly 14.5% of
India's total GDP in 2026 to the government's target of 20.0% by 2030.

3. The Multiplicative Loss Factor: The penalty applied is the 7.97% multiplicative
loss derived from the combined decline in the Property Rights (PR), Domestic
Competition (DC), and International Competition (IC) indices within the Anti-
Competitive Market Distortions (ACMD) model.

To model this accurately, we will linearly distribute the 7.97% penalty across the five-
year timeframe (approximately 1.594% incremental degradation per year) and apply it to
the growing digital GDP baselines.

Digital Economy Share Scaling
DigitalGDP_t = TotalGDP_t x DigitalShare_t

where
DigitalShare_t increases linearly from 14.5% in 2026 to 20.0% in 2030.

Nominal GDP Projection
TotalGDP_t = TotalGDP_2026 x (1 + g)"(t-2026)
where

TotalGDP_2026 = $4.505 trillion
g=7.5%

ACMD Distortion Penalty
AnnualPenalty=7.97% + 5
AnnualPenalty = 1.594%

Cumulative ACMD Loss Factor
Penalty_t = AnnualPenalty x (t — 2025)
Annual Distortion Impact

AnnuallLoss_t = DigitalGDP_t x Penalty_t

Total Economic Loss (2026-2030)
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TotalLoss =2 (AnnuallLoss_t) fort =2026...2030

Step 1: Impact on India's Digital Economy (2026-2030)

Methodology: The penalty scales up linearly by 1.594% each year until it hits the full
7.97% in 2030. This reflects the opportunity cost in the Indian economy of non-optimal

policy.

Year Total Digital GDP Phased Loss Factor Revised Annual Loss (India)

2026 $653.22 Billion 1.594% $10.41 Billion
2027 $768.81 Billion 3.188% $24.51 Billion
2028 $898.05 Billion 4.782% $42.94 Billion
2029 $1,042.36 Billion 6.376% $66.46 Billion
2030 $1,203.26Billion = 7.970% $95.90 Billion

Total $240.22 Billion
(Note: Because the policy shock is distributed over time, the cumulative opportunity
cost on India’s digital economy over the five years is $240.22 Billion.

Step 2: Impact on the US Economy (2026-2030)

Economic Impact Calculation: United States

We estimate the share of this loss borne by US industry ("Lost Opportunity") and the
resulting drag on US GDP.

We will apply the exact same two-step multiplier methodology to these newly phased
figures:

e Direct Loss: 60% of the Indian digital market loss borne by US firms.

e GDP Drag: A 1.5x fiscal multiplier applied to the Direct Loss to account for
macroeconomic spillover (reduced R&D, supply chain contraction).

Year Total India Digital

US Direct Industry Loss US GDP Drag (1.5x

Loss (60%) Multiplier)
2026 $10.41 Billion $6.25 Billion $9.37 Billion
2027 $24.51 Billion $14.71 Billion $22.06 Billion
2028 $42.94 Billion $25.76 Billion $38.65 Billion
2029 $66.46 Billion $39.88 Billion $59.81 Billion
2030 $95.90 Billion $57.54 Billion $86.31 Billion
Total $240.22 Billion $144.14 Billion $216.20 Billion

Combined Losses
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Here is the aggregated matrix combining the economic drag from both policy channels
to determine the total cost to the US economy over the five-year period.

This analysis brings together the two parallel channels of productivity loss identified in
your framework:

1. FDI Architecture Constraints: The structural constraints, equity caps, and
business-model prohibitions directly impacting foreign operations in retail, e-
commerce, and media.

2. Competition Policy Enforcement Drift: The degradation of international
competition (IC), domestic competition (DC), and property rights (PR) resulting
from "EU-style" regulatory enforcement in the digital and tech sectors.

The Aggregated US Economic Impact (5-Year Horizon)

To maintain consistency across the highly concentrated tech, digital, and e-commerce
sectors affected by these combined policies, this matrix applies the 60% US market
share proxy and the 1.5x macroeconomic multiplier to both distortion channels.

Policy Distortion 5-Year India US Direct Industry US GDP Drag (1.5x
Channel GDP Loss Loss (60% Share) Multiplier)
Competition Policy $46.40 Billion = $27.84 Billion $41.76 Billion
Enforcement Drift

FDI Architecture $127.20 $76.32 Billion $114.48 Billion
Constraints Billion

Total Cumulative $173.60 $104.16 Billion $156.24 Billion
Impact Billion

Summary Conclusion

When evaluating the total landscape of these anti-competitive market distortions, the
combined effect of IC, DC, and PR violations creates a massive headwind for US
commercial interests. Over the five-year horizon, these policies strip an estimated
$104.16 Billion in direct revenue and market capitalization from American firms.

When indirect macroeconomic spillover effects are accounted for, the total drag on the
US economy reaches $156.24 Billion, functioning as a stealth tax of roughly $31.25
Billion annually on US output.

If the US were minded to impose an offsetting tariff to account for this level of stealth
tax, this can be calculated as follows.
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According to recent trade data, India's merchandise exports to the US reached a record
of approximately $86.5 billion in FY2025.

If the objective is to generate exactly $31.25 billion annually to offset the drag created by

India's Anti-Competitive Market Distortions (ACMDs), we divide the target revenue by
the total import base.

The Calculation

o Target Offset Revenue: $31.25 Billion
e Indian Merchandise Export Base: $86.5 Billion

$31.25 Billion + $86.5 Billion =0.3613

To successfully offset the $31.25 billion tax on the US economy, the United States would

need to apply a blanket, across-the-board tariff of approximately 36.1% on all Indian
goods imported into the country.
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