
A unique consultancy for firms and governments navigating the evolving 

and complex trade and regulatory environment.  

 

UK Trade Strategy  
By Shanker Singham 

14 January 2025 



 
 

 

 

 

 

 

 

 

 

UK Trade Strategy 

 

  

  



 
 

TABLE OF CONTENTS 

   

  
Page 

No 
1 Context  1 

 1.1 Historical Trade Context  1 

 1.2 World of Competing Operating Systems  3 

 1.3 The Interaction between Trade and Regulatory Policy  3 

 1.4 Is the World moving into competing Trading Blocs: Does the UK have to choose?  5 

 1.4.1 Does the choice between RCR and HP matter to the UK?  5 

 1.4.2 If the UK chooses RCR, can it interoperate with HP countries?  6 

2 Impact of Improving Regulatory Environment in the UK  7 

3 Independent Trade Policy Recommendations   7 

 3.1 The United States  7 

 3.2 Making the most of the UK’s CPTTP Accession  9 

 3.3 EU – Minimizing Trade Disruptions  9 

 3.3.1 UK Services Agreements with the EU  12 

 3.3.2 Customs and Trade Facilitation and Mitigating Border Issues  12 

3.3.3 Rules of Origin  12 

3.3.4 Regulatory Recognition Schemes  13 

3.3.5 Mutual Recognition of Goods  14 

3.3.6 Mutual Recognition of Professional Qualifications  14 

3.3.7 Movement of People  14 

3.3.8 Services and Investment  14 

3.3.9 Limitations  14 

3.4 Role of unilateral recognition  14 

3.5 Negotiability with EU  15 

4 A Common Approach to China and other Market Distortions  15 

5 Stakeholder Engagement  16 

ANNEX 1  18 

 - Results  18 

ANNEX 2 Handling Anticompetitive Market Distortions  23 

 - I.     Overview  23 

 - II.     Discussion  23 

 - A.   The Nature of New International Trade Problems  23 

 - B.    A Tariffication Mechanism to Deal with New Problems  23 

 - C.   Details of the Mechanism and its Application  24 

 - D.  Reflections on the Mechanism and its Advantages  24 

 - Closing thoughts  24 

 Sample Chapter on Market Distortions  24 



 
 

 - Competition Policy  24 

 - Article 15.1:  Definitions  25 

 - Article 15.2:  Competition Law and Anti-Competitive Practices  26 

 - Article 15.3:  Procedural Fairness in Competition Law Enforcement  27 

 - Article 15.4:  Private Rights of Action  28 

 - Article 15.5:  Co-operation  29 

 - Article 15.6:  Consumer Protection  30 

 - Article 15.7:  Transparency of Policies and Practices  30 

 - Article 15.8:  Consultations  31 

 - Article 15.9:  State-owned Enterprises, State Enterprises and Designated Monopolies  31 

 - Article 15.10:  Commercial Considerations  32 

 - Article 15.11:  Courts and Administrative Bodies  33 

 - Article 15.12:  Adverse Effects  33 

 - Article 15.13:  Injury  35 

 - Article 15.14:  Requirements for Transparency & Corporate Governance  35 

 - Article 15.15:  Provision of Information  36 

 - Article 15.16:  Anti-Competitive Market Distortions  37 

 - Article 15.17  38 

 - Article 15.18  38 

 - Article 15.19  38 

 - Article 15.20:  Sub-Committee on State-Owned Enterprises & Designated Monopolies  38 

 - Article 15.21:  Exceptions  39 

 - Article 15.22:  Dispute Settlement  40 

 - Article 16.1:  Definitions  41 

 - Article 16.2:  Principles  42 

 - Article 16.3:  Scope  42 

 - Article 16.4:  Relation to the WTO Agreement  42 

 - Article 16.5:  Transparency  43 

 - Article 16.6:  Prohibited subsidies  43 

 - Article 16.7:  Uses of subsidies  44 

 - Article 16.8:  State Aids and Disciplines on Anti-Competitive Market Distortions  44 

 - Article 16.9:  Consultations  44 

 - Article 16.10: Confidentiality  45 

 - Article 16.11:  Exemptions  45 
 



 

1 
 

UK Trade Strategy 

The principal purpose of the government is to increase household income and lower household 
cost. 

The above phrase encapsulates the UK government’s economic growth mission as most 
recently articulated by the Prime Minister. The best proxy for household income is GDP per 
capita, and this trade strategy is designed to increase GDP per capita and lower household cost.  

The following paper has been developed by Shanker Singham, working with colleagues in the 
Competere Advisory Council, Trade Facilitation Commission and Growth Commission. We base 
it on what is more likely to increase household income in the UK and decrease household cost. 
This paper will look at all the elements of the trade strategy through this lens.  

Further information about the work and membership of the Growth Commission, Competere 
Advisory Council and Trade Facilitation Commission can be found at  
www.growth-commission.com. Advisory Council and www.facilitation.trade.   
 
1. Context 

The UK’s trade strategy falls into the wider context of global trade and economic developments. 
As noted in Singham and Abbott’s seminal textbook, Trade, Competition and Domestic 
Regulatory Policy, increasingly matters of international trade and regulatory settings cannot be 
separated.1   

What the UK needs to do is anticipate what the world is going to look like in ten, twenty and even 
fifty years and position itself so that it can be most successful in that future world. The UK’s 
trade strategy review should set up these foundations for the future. 

In order to anticipate the future, we need to know how we have come to be here.   
 
1.1 Historical Trade Context 

As noted in Singham and Abbott, Trade, Competition and Domestic Regulatory Policy, since 
1947, the international trading system post second world war has done much to progressively 
lower trade barriers, especially tariff barriers in industrial good where these have largely been 
reduced to nuisance levels.2  Latterly the trading system has picked up trade in other things 
such as services, and applied its coverage to key areas of property rights protection like 
investment and intellectual property. It has applied plurilateral disciplines to government 
procurement (from the Tokyo Round in the 1970s). But it has made less progress in agriculture 
which has always been the bugbear of world trade.  Here the big agricultural exporters cite 
protectionism in the EU and other markets, and developing countries complain about 
developed world subsidy programmes and other regulatory barriers. The positive trajectory the 
global trading system was on through the Uruguay Round (culminating in the Uruguay Round 
agreements in 1995) came to an abrupt halt in Seattle in 1999 when the US administration 
sought to apply full dispute resolution to labour and environmental rules, and the developing 
countries balked, complaining this attacked their comparative advantage. 

At the same time, global tectonic plates were shifting. In the early 1990s, several major 
developments occurred across the world. First, impacting the former Soviet Union, the Berlin 

 
1 See Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy (Routledge 
2023) 
2 See FN1 

http://www.growth-commission.com/
https://competere.co.uk/advisory-council/
http://www.facilitation.trade/
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Wall came down, and the countries in the former Soviet sphere including the Soviet Union itself 
broke apart. Many immediately sought to accede to the WTO (Russia, Central Asian Republics) 
and/or the EU (Central and Eastern Europe). In Latin America, September 1992 brought the 
“apertura” where these countries moved from military dictatorships and import substitution 
economic models to more open markets. In India, the reforms of then Finance Minister, 
Manmohan Singh in 1991 paved the way for a similar transition away from the import 
substitution model used there to a more market-oriented model. In the biggest transition of all, 
China negotiated its accession to the WTO and its transition to a more market-oriented 
framework from 1986 to 2001.  In many of these cases and especially in the case of China, trade 
opening did not result in internal markets being organised by ordinary competitive forces, but 
rather by widespread state intervention. This created a backlash against the liberalisation 
process as producers in developed markets started to feel competitive pressure from state 
owned or state supported firms that had their costs artificially lowered.  Consumers in 
developing countries where anti-competitive market distortions prevented GDP per capita 
growth rebelled against globalisation itself electing leaders like Hugo Chavez in Venezuela who 
erected even more market distortions and state interventions compounding the problem. 
Affected producers in rust belt states like Ohio and Pennsylvania, in the US and the steel 
districts of the UK (Port Talbot in Wales and Redcar in Yorkshire) pushed for protection from 
these distortions and fuelled a rise in nationalism/protectionism where the medicine (very high 
protective tariffs) was often worse than the disease it was designed to cure (unfair competition 
from firms whose costs have been reduced not by efficiency or being subject to competition, 
but by government distortions). We see the effects of this especially now as the world seeks to 
manage the impact of a Trump II presidency on trade policy.  

However, the reason that such forces are now in the ascendancy is largely because the free 
trade and open markets consensus of liberal elites did nothing at all about what we have called 
Anti-Competitive Market Distortions (“ACMDs”). ACMDs are distortions that interfere with the 
ordinary process of willing buyers and willing sellers coming together in voluntary exchange, 
where those distortions damage competition in the markets.  These ACMDs can be any 
regulation or practice that distorts and disrupts the ordinary competitive process.  Abbott and 
Singham have defined these, and Singham and Rangan have provided a taxonomy of these.3 

However, this type of thinking stands opposed to conventional wisdom with regard to free trade.  
Indeed, many would say that if products from China are cheap, that is all to the benefit of 
Western consumers. If China is damaging its own economy through distortions, that is China’s 
problem not the importing countries.  This misses the fundamental question which is why are 
they so cheap in the first place? If they are cheap because of ACMDs, which include state 
supports and privileges as well as a lack of protection of intellectual property, then their net 
effect is to lower GDP per capita in the exporting country, as well as the importing one.  Net 
global GDP per capita contracts, and in the case of ACMDs can contract significantly 
threatening the world with recession or depression (see Annex for a sense of the scale of losses 
possible). Failure to deal with these ACMDs also has a political implication. If nationalist-
protectionist leaders impose draconian tariffs (as a result of political pressure) which far 
outweighs the impact of the ACMD on cost, then GDP per capita takes a double hit. The 

 
3 Abbott, Alden F. and Singham, Shanker. Enhancing welfare by attacking anticompetitive market distortions. 
November 2011, Revue Concurrences No. 4-2011, Art. No. 39547; See also Singham and Rangan, Anti-Competitive 
Market Distortions: A Typology, Economic Affairs, Volume 338, Issue 3 at pp 339 – 347 (October 2018) at 
https://onlinelibrary.wiley.com/toc/14680270/2018/38/3 
 

https://onlinelibrary.wiley.com/toc/14680270/2018/38/3
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resulting downward spiral of ACMDs now include illiberal trade regimes that take GDP per 
capita still further down. The result is a vicious circle of ever decreasing wealth. 

It is in this context that the UK should consider some sort of tariffication mechanism for ACMDs 
which is much more targeted and forensic which might be generally adopted so that trade flows 
based on comparative advantage can be preserved. It is probable that a common approach 
could be found which the US and UK would apply at first, and then possibly through AUKUS and 
other initiatives extend to allies. We discuss more about the potential mechanism later in this 
paper.  
 
1.2 World of Competing Operating Systems 

For global GDP per capita (a proxy for worldwide household incomes) to rise, ACMDs must fall. 
In this context, the battle between two operating systems, one with high levels of ACMDs and 
one with low levels is all important to determine the future growth of the planet. This will also 
determine how much poverty can be alleviated especially (but not only) in developing countries. 
First, cost reductions that are brought about by ACMDs must be eliminated. If countries will not 
voluntarily lower their levels of ACMDs (and history teaches us that they will not), then 
tariffication and other means are permissible and indeed required. Such tariffs must not be 
disproportionate, and must be highly correlated to the quantum of distortion.  

There is an increasing competition between trading and regulatory arrangements based on 
ordinary competitive forces as are found in markets, and those same regimes embedded in a 
state-led economic development model. While China is certainly an example of the latter, it is 
by no means the only such example. Many of the BRICS countries, for example have significant 
amounts of government intervention in their economies and a disturbing number of G7 
countries are also starting to intervene in markets for industrial policy reasons. This increases 
the level of market distortions worldwide and where these distortions have anti-competitive 
effects as they often do, this can lead to wealth destruction and an overall decline in global GDP 
per capita.  
 
1.3 The Interaction between Trade and Regulatory Policy 

Increasingly, as tariffs for most products other than agriculture have come down, and as services 
have become a part of trade negotiations, trade negotiators must consider regulatory policy and 
behind the border issues much more. We have written extensively about this interface. Singham 
has written about market distortions for over twenty five years.4 Singham also dealt with the issue 
extensively in his 2007 book, A General Theory of Trade and Competition: Trade Liberalisation and 
Competitive Markets (CMP (2007).   Formally, Abbott and Singham5 have defined ACMDs as those 
that “involve government actions that empower certain private interests to obtain or retain 
artificial competitive advantages over their rivals be they foreign or domestic.” 

 
4 See for example Market Access and Market Contestability: Is the Difference purely semantics? 25 Brook. 
J. Int'l L. 337 (1999); Singham, Advancing the competition and trade policy agenda: Public Sector 
Restraints on Trade in the Free Trade Area of the Americas, International Antitrust Bulletin, Summer 2001; 
Singham and Sokol, Public Sector Restraints; Behind the Border Trade Barriers, Texas International Law 
Journal, Vol. 39, 625 (2004)  
5 Abbott, Alden F. and Singham, Shanker. Enhancing welfare by attacking anticompetitive market 
distortions. November 2011, Revue Concurrences No. 4-2011, Art. No. 39547. 
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Singham and Rangan discussed the specific types of regulatory distortions that damage 
competition and trade, and Singham and Abbott have dealt extensively with this topic in their 
seminal book, Trade, Competition and Domestic Regulatory Policy. 6 

Increasingly international trade agreements have had to take into account regulatory barriers in 
order to ensure that market access given is not undermined by a lack of market contestability. 7  
This connectivity has been noted since the beginnings of the GATT system in 1947 with 
disciplines on competition initially included in the International Trade Organisation in the 
Havana Charter (which was not approved by the US Congress, leading to the adoption of the 
GATT by itself).  As Singham and Abbott note various attempts to re-introduce regulatory and 
competition issues accompanied the negotiation of a serious of GATT rounds, culminating in 
the WTO in 1995.  The WTO agreements included domestic regulatory issues such as 
intellectual property protection (TRIPs agreement) and investment measures (TRIMs 
agreement). As the early agreements that were ultimately to lead to the Comprehensive and 
Progressive Trans Pacific Partnership (which the UK joined in December, 2024) developed, there 
was a significant focus on Good Regulatory Practice provisions as well as competition policy 
chapters. This began with the Singapore-NZ FTA (signed in 2000), and then the P4 (signed in 
2005), and P4+1 agreement (when the US sought to join in September, 2008). What is less well 
known is that the initial initiative for the Singapore-New Zealand FTA as a potential precursor to 
the TPP was a US initiative even before the collapse of the WTO talks in Seattle in 1999.8  The US 
initiative for a trans-Pacific free trade agreement, linking the Americas into South East Asia via 
Australasia, known as P5, was developed prior to the WTO Ministerial meeting in Seattle 
towards the end of 1999. The groundwork was completed by the time of the APEC Leaders' 
meeting in Auckland earlier that year in September.  

The Seattle ministerial subsequently collapsed over US insistence to include labour and 
environmental provisions subject to dispute resolution into the WTO suite of agreements. It is 
critical therefore to differentiate between ACMDs as we have defined them, and issues that 
relate to a country’s genuine comparative advantage such as having lower labour costs than the 
developed world. In the case of environmental regulation, achieving lower costs by ignoring 
environmental externalities (such as basic requirements for clean air and clean water) could in 
some circumstances be an ACMD, but failure to apply G7 levels of environmental protection 
would not automatically be one.   

Any consideration of the interface between regulatory issues and trade must consider the effect 
of regulation on economic growth and wealth creation. In this regard, the Prime Minister’s focus 
on wealth creation and increasing household income is entirely right. Where countries seek to 

 
6 See Singham and Rangan, Anti-Competitive Market Distortions: A Typology, Economic Affairs, Volume 338, Issue 3 at pp 
339 – 347 (October 2018) at https://onlinelibrary.wiley.com/toc/14680270/2018/38/3; See Shanker A Singham and Alden 
F Abbott, Trade, Competition and Domestic Regulatory Policy, (Routledge, 2023) 
7 See for an early treatment of the problem, Shanker A. Singham, Market Access and Market Contestability; Is the 
difference purely semantics; A Business Perspective, Brooklyn Journal of International Law (Volume 25(2)), 1999, available 
at Market Access and Market Contestability: Is the Difference Purely Semantics: A Business Perspective; See also Singham 
and Sokol, Public Sector Restraints: Behind the Border Tade Barriers, Texas International Law Journal (Summer, 2004) 
available at Texas International Law Journal 
8 This followed a conversation between then USTR Charlene Barshefsky and NZ Trade Minister, Lockwood Smith. Lockwood 
Smith, now a Competere Advisory Council member notes  “following the APEC Leaders' meeting, President Bill Clinton 
confirmed publicly his support for P5 and stated that he would return to Washington to try and make it happen. John 
Podesta, then Chief of Staff, finally told me that MFN treatment for China, made necessary by China's accession to the 
WTO, had precluded progress before the then upcoming US election.  
It was after being so advised that I initiated the model FTA negotiation with George Yeo, Singapore's excellent International 
Trade Minister who was equally enthusiatic about the geo-political significance of P5. The idea was to start the trade 
liberalisation ball rolling across the Pacific with a high standards model FTA. In hindsight, I think it's fair to say it worked.”  

 

https://onlinelibrary.wiley.com/toc/14680270/2018/38/3
https://shankersingham.com/wp-content/uploads/2023/12/Market-Access-and-Market-Contestability_-Is-the-Difference-Purel.pdf
https://shankersingham.com/wp-content/uploads/2024/10/Public-Sector-Restraints_-Behind-the-Border-Trade-Barriers.pdf
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develop pro-competitive regulation, they are more likely to be able to recognise each other’s 
regulatory systems, and domestic regulations are less likely to be a barrier to trade.  

Our economic modelling shows that the impact of pro-competitive regulation outweighs the 
impact of trade openness, though both are important aspects of generating economic growth.  
We have described the economic models used in the Annex to this paper. We find that a one-
point improvement across the dimensions of open trade, competition in regulation and 
property rights protection leads to an increase in GDP per capita (less government 
spending) of roughly 4%, 11% and 7% respectively. The UK should therefore be especially 
careful about limiting in any way its ability to improve its own domestic regulatory system. The 
biggest risk the UK faces in the context it finds itself in is dynamic alignment to EU regulation in 
goods that is moving in an ever more anti-competitive direction.9 Clearly if the EU were moving 
in a pro-competitive direction in its regulatory system, then the difference between its 
regulatory system and what could be gained by regulatory reform would be much less and the 
cost of divergence relatively greater. It is likely that the anti-competitive distortions in the EU 
system vary from sector to sector. The government is therefore advised to analyse the EU 
pipeline on the basis of its potential impact on competition in order to ascertain where the 
greatest gains from UK regulatory reform can be made. Based on our analysis of the EU pipeline, 
these are likely to be in the goods area, specifically SPS regulation as well as in the area of EU 
ESG regulation affecting goods.  
 
1.4 Is the World moving into competing Trading Blocs: Does the UK have to choose? 

It is often said that the world is developing into trading blocs with increasingly high protectionist 
walls – such as the US, EU, and China. We reject this approach. There is certainly a battle for the 
world’s operating system, but it is not the one most commentators suggest.  There is a conflict 
between a world of competition-based economic systems versus more state-led systems. 
Within that, there is a conflict between systems that are based on regulatory competition with 
equivalence and adequacy arrangements for mutual recognition, and those that are based on 
regulatory harmonisation. Where those latter systems impose very high costs on business, the 
countries adopting them tend to seek to export their regulatory systems on others to ensure that 
their businesses are not disadvantaged in global competition.  The EU has a history of using its 
market size to push its regulatory system through the Brussels effect. If the particular regulatory 
setting of the country adopting a Harmonised Policy (HP) is anti-competitive then there is a 
country specific cost and potentially a global cost to this policy which as we shall note is very 
high. On the other hand, countries that seek regulatory competition with recognition (RCR) are 
more likely to find the pro-competitive regulatory setting, eliminating this cost.  

The challenge for the UK is that it is emerging from an HP environment and could adopt an RCR 
environment with interoperability with the EU, US and others. This is fundamentally the choice 
before it. We argue that it is in both in the UK’s interests and that of the wider world that it moves 
into an RCR setting.  

The other country that adopts an HP setting is China. It is possible for RCR countries to make 
agreements with HP countries, the UK-EU TCA is an example as is the CETA, or NZ and Aus-EU 
agreements. In extremis, the NZ-EU veterinary agreement is based on an RCR model.  

The UK is also a member of the CPTPP which adopts an RCR model with disciplines on good 
regulatory practice between nations.  

 
9 For direction of travel of EU regulation, see GC-Second-Report-The-Impact-of-Regulation-on-
Economic-Growth-Sept-2023.pdf 

https://www.growth-commission.com/wp-content/uploads/2023/09/GC-Second-Report-The-Impact-of-Regulation-on-Economic-Growth-Sept-2023.pdf
https://www.growth-commission.com/wp-content/uploads/2023/09/GC-Second-Report-The-Impact-of-Regulation-on-Economic-Growth-Sept-2023.pdf
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1.4.1 Does the choice between RCR and HP matter to the UK? 

There are four costs associated with domestic regulatory systems. These are; 

i. Business compliance cost 

ii. Divergence costs where business have to comply with multiple regulatory systems 

iii. Trade costs associated with the impact of regulatory systems that have an adverse effect 
on trade 

iv. Anti-competitive harm costs associated with regulatory systems that damage 
competition. 
 

While costs 1. And 2 are widely understood by business, costs 3 and 4 are less well understood 
by stakeholders. Indeed cost 4 is almost completely invisible from policy makers decision 
making tools, even though our analysis suggests that cost 4 dwarfs the other costs.10 To make 
matters even more complicated for policymakers, often these enumerated costs are moving in 
opposite directions. In simple terms, we may be able to reduce divergence costs if we all align 
to an anti-competitive regulatory system. Clearly the goal of policymakers must be to reduce all 
of these costs, and thus to unleash wealth creating forces that will ultimately grow GDP per 
capita, a key measure of UK household income, something the government has rightly 
prioritised.  

So, the choice between RCR and HP is a vital one for the UK.  

Consistent with the Prime Minister’s goal to increase household income and decrease 
household cost, the UK can choose to operate in a mutual recognition world and not align 
dynamically with any particular country (which is the practice of most countries). The UK 
government should consider choices subject to the constraint of maintaining and independent 
trade and domestic regulatory policy.  The Prime Minister was correct in saying that the UK does 
not have to choose between the EU and the US. This paper suggests a way that the UK can move 
forward with both and offers a framework through which to view policy. By prioritising the gains 
from regulatory reform (in especially categories 3 and 4 above) which provides a constraint 
required to generate an increase in household income and a reduction in household cost. This 
constraint, for the UK having left the EU is to maximise its trade openness through its 
independent trade policy, and to maximise the competition gains from regulatory reform.  
At the same time, the UK should seek to mitigate and minimise the border disruptions 
caused by leaving the customs union and single market. 
 
1.4.2 If the UK chooses RCR, can it interoperate with HP countries? 

Yes, the UK can cooperate the with HP countries (or groups) like the EU and China, if those 
countries are willing to accept these terms. There is precedent for both to precisely accept 
these terms (such as EU agreements with other countries such as Canada, Australia and New 
Zealand who have different regulatory systems). The UK could agree mutual recognition 
agreements of all types (conformity assessment, market surveillance and underlying product 
market regulation) with the EU as part of the overall reset. 

However, the UK cannot control what the EU does. It may be that the EU does not grant mutual 
recognition even in cases where that is obvious and in its interest. What the UK can control is 

 
10 See Annex 2, and Further-Refinements-and-Developments-of-ACMD-Economic-Model2.pdf; 
See also Report 2: The Impact of Regulation on Economic Growth – The Growth Commission  

https://shankersingham.com/wp-content/uploads/2023/03/Further-Refinements-and-Developments-of-ACMD-Economic-Model2.pdf
https://www.growth-commission.com/2023/09/28/report-2-the-impact-of-regulation-on-economic-growth/
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unilateral recognition. It can seek to unilaterally recognise EU rules in certain areas and where 
the UK has a significant trade deficit with the EU (as it does in SPS goods) this can reduce any 
inflationary pressure or potential shortages. It would also allow UK manufacturers of those 
products to simply have one line of production for both the UK and EU, while at the same time 
allowing the UK to improve its own domestic regulation so its manufacturers could take 
advantage of this for sales in the UK and elsewhere outside the EU. Markets and supply chains 
would then orient based on where it made the most economic sense. This would depend largely 
on the difference between UK regulation and EU regulation. There are many global examples of 
this as we discuss later in the paper. The UK has already done this for medicines where we 
recognise the regulatory approvals from the US, EU or Japan. Unilateral recognition does not 
imply alignment of any kind, and therefore does not compromise independent trade policy or 
regulatory autonomy.  
 
2 Impact of Improving Regulatory Environment in the UK 

As noted in the ACMD model described in Annex 1, the impact of improving the regulatory 
framework to be more pro-competitive far offsets the gains from trade liberalisation or indeed 
property rights protection, although those gains are important.  The UK should seek to maximise 
gains across all these dimensions. To its advantage the UK could shortly be simultaneously in 
negotiations with the EU, US, and a member of CPTPP. It is thus potentially at the centre of a 
developing web of international trade agreements and initiatives that can greatly benefit its 
businesses and consumers. This is critical to improving both GDP per capita (household 
income) and lowering household costs, two critical requirements of the wealth creation 
missions. We will look at each element in turn.  

Equally, there is a significant risk for the UK that if it does not fully take advantage of the options 
before it that it will end up unable to respond to the likely US offer, locked into ever more anti-
competitive EU regulations, unable to sustain its critical CPTPP membership, with an economy 
in sharp decline. This paper seeks to chart a course that avoids this eventuality.  

The government is advised to do an analysis of the anti-competitive effect of the EU Pipeline of 
regulation using the ACMD model set out in Annex 1 and elsewhere.  
 
3 Independent Trade Policy Recommendations 

The UK will have a number of options in its independent trade policy over the course of this 
parliament. We have highlighted these below.  
 
3.1 The United States 

The Trump I administration had pushed a UK-US FTA and significant progress had been made 
before Trump lost the 2020 election. The Biden administration was not interested in negotiating 
traditional trade deals with market access provisions with any countries, instead pursuing a 
trade policy focused on ensuring trade partners complied with US style labour and 
environmental provisions.  This has proven difficult especially for developing countries leading 
to a significant slow down of trade negotiations by the US.  The BRICs countries have filled the 
gap in negotiating with other developing countries. As of January 5, 2025, BRICS comprises nine 
full member countries: 

i. Brazil 

ii. Russia 

iii. India 
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iv. China 

v. South Africa (joined in 2010) 

vi. Egypt (joined in 2024) 

vii. Ethiopia (joined in 2024) 

viii. Iran (joined in 2024) 

ix. United Arab Emirates (joined in 2024) 

In addition to these full members, BRICS has established partnerships with several countries. At 
the 16th BRICS Summit held in Kazan, Russia, in October 2024, thirteen nations were invited to 
become partner countries: 

i. Algeria 

ii. Belarus 

iii. Bolivia 

iv. Cuba 

v. Indonesia 

vi. Kazakhstan 

vii. Malaysia 

viii. Nigeria 

ix. Thailand 

x. Turkey 

xi. Uganda 

xii. Uzbekistan 

xiii. Vietnam 

While the BRICS does not constitute an FTA in the WTO allowed sense (more trade creative than 
trade distortive, covering substantially all trade), it does contain a number of deals between its 
members. Given the lack of movement on trade liberalisation among the G7 it does present a 
challenge.  In this context, the CPTPP increases in its importance.  

One of the early steps of the Trump I administration was pulling the US out of the TPP (as it then 
was).  Simultaneously, Trump renegotiated the NAFTA agreement, and this became the USMCA. 
Ironically this renegotiation involved porting over many of the chapters of the (now) CPTPP into 
the USMCA.   

UK accession to CPTPP means that the UK has already signed many of the chapters of the 
USMCA, since many of these were ported over from the CPTPP when the US renegotiated the 
NAFTA agreement in Trump I. If the US were to put some version of the USMCA on the table for 
the UK, most of the provisions will have already been agreed in the CPTPP context. Critically this 
will include the SPS chapter.  

Clearly there would be market access schedules to deal with, but it is unlikely that agricultural 
market access would pose a significant challenge for the UK. The US produces more than 
enough Hilton quality (non-Hormone treated) beef to satisfy UK demand, and would probably 
be amenable ultimately to a phase-in period, ultimately leading to zero quotas and tariffs for 
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this product. The US beef industry is not anxious to relitigate the SPS issues around beef 
hormone bans, unlike the Canadian beef industry which has raised the illegality of the beef 
hormone ban in many for and sought to slow the UK accession to the CPTPP as well as raising 
issues in the context of the Canada-UK FTA.  It is also likely that any poultry exports to the UK 
would be organic produce (organic poultry is farmed in an area the size of Wales).  

The government is therefore urged to bear this mind as the inevitable media headlines around 
food trade impact the negotiating process.  
 
3.2 Making the most of the UK’s CPTPP Accession 

The UK’s accession to the CPTPP is a pivotal moment not just for the UK but for global trade. 
Initially, we should ensure that CPTPP members consider UK access to be a positive 
contribution to liberalisation, competition and property rights protection. Given that many 
CPTPP countries have raised concerns with the EU’s SPS regime, it would not be wise to 
dynamically align to it. In recent meetings of the World Trade Organization (WTO) Sanitary and 
Phytosanitary (SPS) Committee, several WTO members have raised Specific Trade Concerns 
(STCs) regarding the European Union's (EU) SPS measures. These concerns often pertain to the 
EU's stringent regulations on food safety, animal health, and plant health, which WTO members 
perceive as barriers to trade. 

For instance, the EU's regulations on pesticide residues and its approval process for genetically 
modified organisms (GMOs) have been troubling for WTO members. Members have expressed 
concerns that certain EU measures may not be based on scientific risk assessments, as 
stipulated by the SPS Agreement, potentially leading to unnecessary obstacles to international 
trade. 

The CPTPP will also be acceding new members such as Indonesia, Thailand, and S. Korea. 
Other countries have also expressed interest such as Uruguay, and Costa Rica.  It is likely that 
with the UK’s accession, other countries that are not typically thought of as pacific countries 
will also seek to accede.  The UK, as the first country to accede after the CPTPP itself was 
agreed is in a prime position to ensure that future accessions are to its advantage.  
 
3.3 EU - Minimizing Trade Disruptions 

Leaving the EU has created trade frictions with the EU members states, some of whom are 
significant trading partners of the UK.  

As of 2023, the United Kingdom's largest trading partners, based on the total value of goods and 
services traded, are as follows: 

i. United States: The UK's largest single trading partner, accounting for 17.4% of total UK 
trade, with exports valued at £186.7 billion (21.7% of total exports) and imports at 
£115.4 billion (13.2% of total imports).  

ii. Germany: UK exports to Germany are £63.0 billion (7.3% of total exports) and imports 
from Germany at £87.6 billion (10.0% of total imports).  

iii. Netherlands: Exports to the Netherlands stand at £52.5 billion (6.1% of total exports), 
while imports are £64.3 billion (7.3% of total imports). However, these figures are likely 
considerably inflated due to the Rotterdam effect. (A significant amount of trade 
between non-EU and UK markets is traded through the port of Rotterdam and can be 
picked up as a Netherland export0.  
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iv. France: The UK exported £44.6 billion worth of goods and services to France (5.2% of 
total exports) and imported £60.2 billion (6.9% of total imports).  

v. China: Exports to China amounted to £33.3 billion (3.9% of total exports), with imports 
at £59.4 billion (6.8% of total imports).  

vi. Ireland: The UK exported £57.7 billion to Ireland (6.7% of total exports) and imported 
£30.3 billion (3.5% of total imports).  

vii. Switzerland: Exports to Switzerland were £30.2 billion (3.5% of total exports), with 
imports at £9.6 billion.  

viii. Belgium: The UK exported £25.7 billion to Belgium (3.0% of total exports) and imported 
£31.7 billion (3.6% of total imports).  

ix. Spain: Exports to Spain totalled £19.7 billion (2.3% of total exports), with imports at 
£41.2 billion (4.7% of total imports).  

x. Italy: The UK exported £18.9 billion to Italy (2.2% of total exports) and imported £31.6 
billion (3.6% of total imports).  

Collectively, trade with the European Union remains significant, with the EU accounting for 
41.4% of UK exports (£356.3 billion) and 51.5% of UK imports (£450.9 billion) in 2023. It is 
important to note that as a share of overall exports and imports, these numbers have been 
declining for a long period (approximately twenty years). The table below shows the overall trend 
of declining EU exports and imports as a percentage of total going back to 2010.  This overall 
trendline seems unaffected by Brexit or indeed the pandemic. It is a reflection of increasing 
demand from non-EU markets. 11 

 
11 This table is from a House of Commons Research Briefing, Statistics on UK Trade with the EU (2023) available at CBP-
7851.pdf 

https://researchbriefings.files.parliament.uk/documents/CBP-7851/CBP-7851.pdf
https://researchbriefings.files.parliament.uk/documents/CBP-7851/CBP-7851.pdf


 

11 
 

 

These figures highlight the importance of both EU and non-EU countries in the UK's trade 
landscape, with the United States being the most prominent single trading partner. The non-EU 
component of UK export trade in goods overtook the EU component in 2012 and has remained 
higher ever since. We have seen no sharp decline or deviation from this trend post Brexit, nor 
have we seen any acceleration of it. We have also not seen a change to the overall trend for EU 
imports versus non-EU imports, but this is likely because even beyond the end of the Brexit 
transition period, the UK continued to prefer EU imports (through not applying normal customs 
processes such as the requirement for safety and security declarations and no controls on EU 
imports in the SPS area as just two examples). Imports of SPS goods from the EU in particular 
are at a significant advantage over rest of world imports. The EU-UK TCA also ensures tariff free 
and quota free access for EU origin goods, so these import trends are to be expected. As tariffs 
with RoW come down through negotiation of FTAs, and as equivalent customs process is 
applied equally to all markets as required by WTO law, we can expect imports from non-EU 
markets to rise. 12 

On services the picture is even starker as illustrated by the graph below.13 

 
12 We should note that imports from the EU may be overstated as a result of the Rotterdam effect. If so trade 
with the EU in goods is less important for the UK than figures suggest but also the significant trade deficit with 
the EU is less serious. The UK runs a trade deficit with the EU and a trade surplus with non-EU. The UK runs a 
trade surplus with the EU in services, making the goods trade deficit more significant. (See House of Commons 
Research Briefing, at FN 7 for more details.  
13 See FN7 
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It is evident from the graph above that the Pandemic lockdowns had a dramatic effect on UK 
services exports, but this was equal and services exports have grown equally between the EU 
and non-EU markets since. The end of the Brexit transition period had no effect on the overall 
trendline. 

The table below shows the percentage changes in UK trade with the EU in goods and services as 
a percentage of overall trade.14 

 

 
14 See FN7 
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We can see a steady reduction in share even pre-Brexit referendum which is unaffected by the 
end of the Brexit transition period. A similar situation holds for services.  

All this said, the EU remains an important trading partner for the UK.  The government can do a 
number of things to mitigate trade frictions with the EU, which the Trade Facilitation 
Commission has already set out (see Home).  We would highlight specifically the following key 
areas. There are a number of areas where the UK should seek to improve the EU-UK TCA as part 
of the Reset. 
 
3.3.1 UK Services Agreements with the EU 

It is noteworthy that the UK-EU TCA is bereft of mutual liberalisation in services. The UK and EU 
could agree a financial services agreement along the lines proposed in a number of papers (see 
GLOBAL-FINANCE-REGS-PAPER_WEB_FINAL-1.pdf and LIUKFinancialServices.pdf). The latter 
paper also supports negotiating a financial services agreement with the Swiss which the UK has 
just concluded. Nothing in a services agreement with the EU damages the UK’s independent 
trade policy or regulatory autonomy. 
 
3.3.2 Customs and Trade Facilitation and Mitigating Border Issues 

We endorse the recommendations of the Trade Facilitation Commission (available at 
www.facilitation.trade) which are designed to improve border processes between the UK and 
EU. The UK should consider negotiating a Safety and Security Agreement with US and the EU 
which could obviate the need for Entry Summary Declarations. One of the core 
recommendations of the TFC is for the UK to eliminate the need for the S&S declaration 
altogether as the data needed for this declaration is available elsewhere in the customs 
process. If this cannot be accomplished for all traders, it should be available for trusted traders.  

None of the recommendations in the Trade Facilitation Commission report breach the critical 
constraints on independent trade policy and domestic regulatory autonomy.  
 
3.3.3 Rules of Origin 

Historically, the UK like many countries has assumed a liberal rules of origin position. This is in 
part because a trade concern about the rise of FTAs was the potential for trade diversion as 
opposed to trade creation.  The UK has retained this posture and its agreements by and large 
maintain liberal rules of origin.  However, the ability of China to circumvent FTA liberal rules of 
origin has now been called into question by the Trump administration which prefers a bilateral 
agreement with very tight rules of origin.  This has been part of its renegotiation with the USMCA.   

The TFC has recommended that the UK join the PEM convention which would enable supply 
chains that span PEM countries (including the EU and Morocco) could benefit from cumulation 
from an origin perspective. 

This recommendation will have to be reviewed in light of the likely USMCA US offer to the UK 
which will likely be accompanied by strict rules of origin. The UK will need to weigh the 
advantage of cumulation versus the loss of potential supply chains involving UK, and US 
content.  The UK could do both a PEM and RoO agreement with the US. IF the US and UK 
maintain pro-competitive regulations, then the importance of USMCA-UK supply chains would 
increase.  
 
3.3.4 Regulatory Recognition Schemes 

https://www.facilitation.trade/
https://shankersingham.com/wp-content/uploads/2023/08/GLOBAL-FINANCE-REGS-PAPER_WEB_FINAL-1.pdf
https://shankersingham.com/wp-content/uploads/2023/08/LIUKFinancialServices.pdf
http://www.facilitation.trade/
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The UK has a substantial trade deficit with the EU in SPS goods (especially including food 
products).  Unilateral recognition of EU rules and standards as the UK has already done for 
medicines. Since the UK imports more SPS goods than it exports, we believe that unilateral 
recognition of EU standards in food should occur. If the UK unilaterally recognises EU 
standards, domestic UK producers can effectively choose which set of standards to apply. If the 
UK makes its domestic regulatory system more pro-competitive or if the EU increases the levels 
of market distortion in their system, or both, there will come a point at which it is economic for 
UK producers to have two lines of production, one for the EU market and one for the UK, and 
countries with which the UK has agreements. Indeed, the Australian beef industry already does 
this, maintaining a closed loop production for EU and China (non-hormone treated beef) and an 
open loop production for RoW (where hormone treated beef is allowed).  

Unilateral recognition of EU standards also allows the UK to significantly facilitate its import 
control regime. Unilateral recognition of EU standards means that the only requirement for 
goods to be checked entering GB (NI is under a different regulatory regime), is proof of EU origin. 
This application would lead to no significant barriers and no increase in UK food prices above 
other unrelated inflationary increases. If the UK can also use its network of FTAs to increase the 
variety of imports of food from other countries (using especially agreements with Australia, New 
Zealand, CPTPP, Morocco and others) this would also put downward pressure on food prices, 
increasing choice and decreasing cost. At the same time, the UK should seek as much mutual 
recognition from the EU as possible. We should be sanguine about what the EU is prepared to 
give and what their opening bids in any reset will be. 

The UK should seek more regulatory recognition across multiple sectors with the EU. Since the 
starting point is that the UK and EU’s goods regulatory environment was identical at the moment 
of separation, it should be possible for both the UK and EU to grant each other a higher level of 
regulatory recognition than any other two countries have done so far. The high-water mark for 
mutual recognition is the Australia-NZ Closer Economic Relations Trade Agreement. Under this 
agreement. ANZCERTA through the Trans-Tasman MRA provides a base level of mutual 
recognition which the UK and EU should strive to improve upon. This is set out below. 
 
3.3.5 Mutual Recognition of Goods 

The MRAs for goods are contained in the Trans-Tasman Mutual Recognition Arrangement 
(TTMRA): Under this arrangement, goods that are legally sold in one country can be sold in the 
other without needing to meet additional regulatory requirements. This applies to most 
products, excluding some sensitive areas like firearms and certain hazardous goods. 
 
3.3.6 Mutual Recognition of Professional Qualifications 

The TTMRA also extends to individuals, allowing professionals registered to practice in one 
country to practice in the other without needing to requalify. This includes professions like 
lawyers, architects, and accountants, though some exceptions or additional conditions may 
apply depending on specific occupational standards. 
 
3.3.7 Movement of People 

Citizenship and Residency Rights: Citizens of Australia and New Zealand have reciprocal rights 
to live and work in each other’s countries without the need for visas under the Trans-Tasman 
Travel Arrangement. It seems politically difficult for the UK and EU to mirror this type of 
approach (but we should also note that external immigration into Australia and New Zealand is 
comparatively quite difficult which is not the case for the UK and the EU.  This means that the 
Aus-NZ corridor is less likely to lead to immigration from third countries through the back door. 
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Such a position cannot be guaranteed in the case of the UK and the EU. We do point out that 
youth mobility agreements of the type the UK has already negotiated with Australia and New 
Zealand do not break the constraints on independent trade policy and domestic regulatory 
reform.  
 
3.3.8 Services and Investment 

ANZCERTA facilitates the recognition of service regulations, particularly in banking, insurance, 
and telecommunications. This ensures that service providers in one country can operate in the 
other without significant regulatory hurdles. 
 
3.3.9.   Limitations 

Some exclusions exist for public policy reasons, such as national security or public health. For 
example, biosecurity regulations may differ to protect unique ecosystems. However, overall this 
provides the highest level of mutual recognition anywhere on the planet. The EU and UK should 
strive for at least this level of mutual recognition.  
 
3.4 Role of unilateral recognition 

While we argue that the EU and UK should grant each other the maximum of mutual 
recognition, it is open to the UK to unilaterally recognise certain EU regulations, and standards 
where it is in its overall interests to do so. Given the flow of food products from the EU to the UK, 
we would advise unilateral recognition of EU rules and standards in the SPS area. Even if the UK 
does this, it may still develop its own (presumably) less anti-competitive SPS regime which 
would also be more consistent with the offensive asks of its trading partners (making deals with 
them more likely, and deeper). It would then be open for UK producers to sell to the internal 
market (and countries with whom the UK has deals) based on the UK’s regime and sell to the EU 
under its regime, or to produce entirely to the EU’s regime and sell in both the UK and EU. It will 
make sense for producers to produce to UK and EU regimes separately if there is a big enough 
delta between these regimes in terms of cost. There are global examples, such as the 
Australian beef industry, where two lines of production are used. In the Australian beef case, 
the Australian beef industry manufactures for the “closed loop” (EU and China) without 
hormones and for RoW with hormones. The valuable thing with this type of unilateral 
recognition is that it allows the market to decide how best to allocate resources, leading to 
greater efficiency and higher wealth creation – a critical Starmer government commitment. 
 
3.5 Negotiability with EU 

Historically, the EU’s opening bid has always been far above their bottom line. It is therefore not 
surprising that the EU will seek the lock the UK into the EU’s regulatory system. Having imposed 
anti-competitive regulation on its own companies, it must seek to have the rest of the world 
adopt the same regulatory system, so that its companies are not at a competitive disadvantage.  
Of course the EU could also improve its regulatory system, but the revealed preference of the 
EU based on the pipeline of EU regulation is that anti-competitive regulations in the EU are here 
to stay, at least for the foreseeable future.  
 
4 A Common Approach to China and other Market Distortions 

It is probable that any US offer would be accompanied by an agreement to jointly deal with third 
country issues most prominent of which are China distortions. Singham and Kiniry proposed a 
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mechanism which the US, UK and partners could jointly adopt in 2016. 15 In addition, Singham 
and Kiniry have proposed a set of concentric circles of networks of partners who are aligned 
around open trade, competition and property rights protection.  This starts with the Atlantic 
Declaration/Charter with the US, and builds to the AUKUS and through that to Japan and the 
USMCA bloc. These markets should all have the same offensive and defensive approach to 
distortions. The offensive measures are set out in a sample chapter for a trade agreement that 
deals with ACMDs in Annex 2.  

While the Trump II administration’s threatened tariffs present challenges to this conception of 
an open and liberal trading system, general tariffs in the absence of specific disciplines in the 
case of ACMDs have been shown not to lead to ACMD reduction.  Instead, we propose specific 
targeted tariffs based on the impact of the market distortion on competition in the relevant 
market, coupled with a mechanism to lower these tariffs where ACMDs are shown to be 
reduced is a more effective approach. We propose using both offensive and defensive tools, 
involving both a tariff mechanism and specific ACMD reducing language in trade agreements. 

 

 
15 See Shanker A. Singham and Molly Kiniry, Trade Tools for the 21st Century, Legatum Institute (October 2016) 
available at LITradeTools21stCentury.pdf 

https://shankersingham.com/wp-content/uploads/2023/08/LITradeTools21stCentury.pdf
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5 Stakeholder Engagement 

The views of stakeholders are always important, but as the government solicits them, it does 
need to keep in mind the governing principles of its trade policy which form an intrinsic part of 
the mission to increase household income. Many incumbent businesses, when challenged 
simply want to preserve the status quo at all costs. Incumbent businesses also typically are less 
concerned about regulatory barriers as they are more able to comply with them than new 
entrants. Incumbent businesses are also responsible for a significant amount of regulatory 
barriers as they tend to lobby for them. A recent study of the US federal rulebook by Singla of 
Goethe University suggests that some 31-37% of market power increases were attributable to 
changes to federal regulation.16 Many other commentators such as Chicago Professor Casey 
Mulligan who served as the Chief Economist to the Council of Economic Advisors in Trump I 
suggest the percentage is much higher.   

Businesses also tend to focus only on the compliance cost of regulation or the divergence cost 
arising from having to comply with multiple regulatory systems. If the underlying regulatory 
system is pro-competitive, these costs do indeed loom large, but they are relatively trivial where 
the cost of anti-competitive harm is great. The SRB-γ model shows that the cost of anti-
competitive harm from the regulatory system is approximately three times the cost of illiberal 
trade policies (for example) and about double the cost of failing to protect intellectual property 
rights. This shows that the impact of regulations on trade is not just an afterthought but very 
much at the core of trade liberalisation itself. Regulatory reform is critical for the Prime 
Minister’s key mission of government which is to increase household income. Stakeholder 
engagement exercises must bear in mind that quite often the interests of incumbent businesses 
and the interests of household income maximisation are in opposition.  

Business input is obviously very important in the formulation of trade policy. However, trade 
policy is not formed by aggregated what major businesses say they need. The UK government 
must also consider other business groups such as new entrants, businesses of the future (who 
might not come into existence if the regulatory bias favours incumbents), consumers (which 
includes producers who are consumers of inputs).  

 

  

 
16 See Abbott and Singham, The Impact of Regulation on Economic Growth, Growth Commission (2023) 
available at Report 2: The Impact of Regulation on Economic Growth – The Growth Commission 

https://www.growth-commission.com/2023/09/28/report-2-the-impact-of-regulation-on-economic-growth/
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ANNEX 1 

The ACMD econometric model shows the following. We refer to Singham and Abbott, Trade, 
Competition and Domestic Regulatory Policy for an introduction to the model. The most recent 
results are contained in this Annex.17  The SRB-γ model in its current form is summarised below.  
 
Results 

The summary statistics in Table 1 show that the logarithm of GDP per capita is 8.84, which 
translates into about $6,900 real 2017 dollars when using a purchasing price parity deflator. 
When government spending is removed from GDP per capita, the logarithm falls to 8.45, or 
about $4,675 in real 2017 dollars. Looking at the non-government share of GDP per capita can 
be useful in this context because it focuses on the economic activity driven by private 
businesses rather than government spending. The means of the domestic competition, 
international competition index and the property rights indices range between 4.1 and 4.5, while 
the theoretical maximum for each index is 7. 
 
Table 2 shows the regression results from estimating the effects of each of the three indices. All 
specifications in Table 2 include country effects (indicators) and year effects (indicators). 
Formally, the regression equation estimated is yit = βit Xit +μi + λt + εit where the subscript i 
indicates the country, t the year, y stands for GDP per capita, X is one of our three indexes, μ 
represents the indicator variable included for each country, λ the indicators included for each 
year, and ε is the error term.  
 
In this regression model, year indicators adjust the estimates to take account of common 
annual shocks hitting all countries, such as a global financial crisis. Country indicators adjust 
our estimates for the differences in national institutions, political regimes, and cultures, for 
example, that are constant and thus do not change between 2010 and 2019. Therefore, any 
country-level time-constant variables are accounted for in our model, and the estimated 
coefficients on our three indices cannot be explained by underlying country characteristics, 
such as their institutions, political regimes, or cultures that did not change between 2010 and 
2019, which is our period of analysis. The fact that we are studying a relatively short period of 10 
years makes the country indicators quite powerful in this modeling approach, as the concern 
about omitted time-varying country-level variables becomes less prominent for a shorter 
period, enhancing our confidence that we are estimating causal effects. 
 
In Table 2, the first three columns show the regression estimates on the indices when the 
natural logarithm of the country’s GDP per capita is the dependent variable. The last three 
columns show their effect on GDP per capita when government spending is removed from the 
GDP per capita measure.  
 
Overall, the estimated coefficients on all three indices are positive. The domestic competition 
and property rights index are statistically significant in the first three columns of Table 2. In 
columns 4 to 5, all three estimates are statistically significant when filtering out government 
spending from the GDP per capita measure.  
 
In Table 2, column (4), the estimate for the domestic competition variable is 0.112, indicating 
that a one-point increase in the domestic competition index is associated with an 11 percent 

 
17 Shanker A. Singham and Alden F. Abbott, Trade, Competition and Domestic Regulatory Policy (Routledge, 
2023); More information can also be found at Further-Refinements-and-Developments-of-ACMD-Economic-
Model2.pdf 

https://shankersingham.com/wp-content/uploads/2023/03/Further-Refinements-and-Developments-of-ACMD-Economic-Model2.pdf
https://shankersingham.com/wp-content/uploads/2023/03/Further-Refinements-and-Developments-of-ACMD-Economic-Model2.pdf
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increase in GDP per capita. The estimates on international competition in column 5 indicate 
that a one-point increase in the international competition index is associated with a 4.4 percent 
increase in GDP per capita; and a one-point increase in the property rights index is associated 
with a 7.3 percent increase. 
 
Interestingly, the estimated coefficients on international competition and the property rights 
index are larger in magnitude when filtering out government spending from the GDP per capita 
measure, as done in the last three columns of Table 2.  

Overall, the findings are consistent with the hypothesis that greater competition—both 
domestic and international—and more robust property rights facilitate higher GDP per capita 
because they increase citizens’ incentive to engage in productive activities.  

To examine how sensitive our results are to alternative regression model specifications, Table 3 
includes the time-varying control variable, which measures the annual country’s educational 
attainment and population size. Due to missing values for educational achievement and 
country population size, the number of observations and countries used in Table 3 differ from 
those in Table 2. 

Table 3 shows that the size and statistical significance of the estimates across specifications 
are similar to those in Table 2, including the estimates that adjust for government spending. All 
point estimates on the indices have a positive sign. As in Table 2, the estimates in Table 3 for the 
international competition index and the property rights index are larger when government 
spending is removed from GDP per capita.  
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Table 1: Summary Statistics 

 

Mean 
  

Standard 
Deviation 

Minimum 
Value 

Maximu
m 

Value  

Sampl
e Size 

Log of GDP per Capita 8.84 1.43 5.60 11.59 1,219 
Log of GDP per Capita without 
Government Spending  

8.45 1.33 5.24 11.08 1,219 

Domestic Competition Index 4.48 0.80 2.62 6.52 1,227 
International Competition Index 4.47 0.69 2.80 6.10 1,159 
Property Rights Index 4.14 0.80 2.70 6.20 1,227 
Average Country Educational 
Attainment in Years 13.88 2.89 6.62 23.09 1,217 

Log of the Country Working Age 
Population 

4.88 1.58 1.10 9.55 1,224 

Notes: Summary statistics for data used in the regressions. The unit of observation is a country’s annual 
statistic between 2010 to 2019. The sample size for variables varies due to data availability. Depending on 
the regression specification and data availability, the maximum number of countries included in the 
regression models is 132. 

 
 

Table 2: Effects of Domestic and International Competition and Property Rights on Country 
GDP per Capita: Controlling for Country and Year Effects 

  
GDP Per Capita  

 
GDP Per Capita without 
Government Spending 

 
 (1) (2) (3) (4) (5) (6) 
Domestic 
Competition Index 

  0.114*** 
  (0.030) 

    0.112*** 
  (0.033) 

  

       
International 
Competition Index 

 0.024 
(0.022) 

    0.044* 
(0.023) 

 

       
Property Rights 
Index 

  
 0.066***    0.073*** 

   (0.019)   (0.025) 
       
Observations 1,219 1,154 1,219 1,219 1,154 1,219 
R-squared 0.521 0.489 0.508 0.456 0.431 0.449 
Number of 
countries 132 123 132 132 123 132 

Notes: Estimated standard errors are in parentheses, below the point estimates. In Columns (1) to (3), the 
dependent variable is the annual 2010 to 2019 GDP per capita, and in Columns (4) to (6), the dependent 
variable is the annual 2010 to 2019 GDP per capita minus government spending per capita. Regressions 
include country and year fixed effects, educational attainment, and the natural log of the country's 
population. The number of observations across specifications differs due to missing observations for 
some index values. Standard errors are clustered by country. Significance levels: * p<0.10, ** p<0.05,        
*** p<0.01.
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Table 3: Effects of Domestic and International Competition and Property Rights on Country 
GDP per Capita: Controlling for County and Year Effects, and Educational Attainment and 
Working Age Population 

  
GDP Per Capita  

 
 

 
GDP Per Capita without 
Government Spending 

 
 (1) (2) (3) (4) (5) (6) 
Domestic 
Competition Index 

  0.109***     0.108***   

   (0.029)     (0.031)   
International 
Competition Index 

 0.023 
(0.020) 

   0.044** 
 (0.022) 

 

       
Property Rights Index    0.065***    0.070*** 
    (0.019)    (0.023) 
       
Observations 1,206 1,141 1,206 1,206 1,141 1,206 
R-squared 0.559 0.530 0.549 0.524 0.504 0.517 
Number of countries 130 121 130 130 121 130 

Notes: Estimated standard errors are in parentheses, below the point estimates. In Columns (1) to (3), the 
dependent variable is the annual 2010 to 2019 GDP per capita, and in Columns (4) to (6), the dependent 
variable is the annual 2010 to 2019 GDP per capita minus government spending per capita. Regressions 
include country and year fixed effects, educational attainment, and the natural log of the country's 
working-age population. The number of observations across specifications differs due to missing 
observations for some index values or missing values for educational attainment, as well as the natural 
log of the country's working-age population. Standard errors are clustered by country. Significance levels: 
* p<0.10, ** p<0.05, *** p<0.01. 
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ANNEX 2 
 

Handling Anticompetitive Market Distortions 

Developing a Trade Policy Mechanism to Address New Problems in International Trade: UK Trade 
and Agriculture Commission Proposal Use Case 
 
I. Overview 

In 2021 the UK Trade and Agriculture Commission (TAC) issued a Report which, among other 
proposals, recommended a novel trade mechanism to deal with anticompetitive market 
distortions that harm international trade and undermine efforts to promote economically 
beneficial trade liberalization. This mechanism provides a possible solution to address new 
challenges that confront nations in trade negotiations. This mechanism is discussed below. 
 
II. Discussion 

A. The Nature of New International Trade Problems 

There are two major problems in international trade which are increasingly manifesting 
themselves and creating a number of frictions.   

First, increasingly behind the border barriers and market distortions (anticompetitive market 
distortions or ACMDs) have replaced tariffs as the preferred method of protection in many 
areas. In our view, the global trading system has not been able to deal with this reality 
appropriately.  

Second, a number of issues outside of the traditionally trade remit has been brought into the 
trade agenda. These include issues like labor and the environment, and now, climate change.  
This has renewed calls for border tax adjustments or dual tariffs on an ex-ante basis. This is in 
sharp tension with the World Trade Organization’s (WTO’s) long standing principle of 
technological neutrality, and focus on outcomes as opposed to discriminating on the basis of 
the way products are produced.   

The problem is that It Is too easy”to h’de protectionist impulses into concerns about the manner 
of production, and once a different tariff applies, it will be very difficult to remove. The result will 
be to significantly damage the liberalization process itself, leading to severe harm to the global 
economy at a critical time as we recover from Covid-19.  
 
B. A Tariffication Mechanism to Deal with New Problems 

The TAC has proposed the following mechanism to deal with the issues outlined above. 
It proposes a tariffication of distortion mechanism which could be used in trade policy to deal 
with situations where countries agree to lower their tariffs but protect their markets and give 
their producers an artificial edge by distorting their markets through ACMDs.   

The result of the mechanism is a tariff based on the scale of the distortion which operates like a 
trade remedy.  The mechanism can also be used offensively where a country is preventing 
market access for the exporting country through the ACMD, or defensively, where an ACMD in a 
foreign market leads to excess exports from that market.   
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C. Details of the Mechanism and its Application 

Offensively, we could envisage provisions on ACMDs in trade agreements that discipline their 
use, and allow dispute resolution when they are applied in violation of the agreement. 
 
Defensive Mechanism: 

An aggrieved country would have to show: 
• An ACMD (i.e., deviation from an agreed standard inserted into an FTA or other trade 

agreement).  
• An impact on competition. 
• Excess exports as a result of the distortion. 
• Damage to the aggrieved nation’s producers. 
In addition to the cases above, an ACMD could result from the deliberate derogation from a 
country’s own law in order to promote trade or competitive advantage. 
 
The questions to be resolved would be as follows: 
• Is there an international standard which covers the issue? 
• Is country X deviating from that standard for trade or competitive advantage? 
• Is there an effect on trade and competition? To match other GATT provisions, this could be 

an equality of competitive opportunity test. 
• Are there excess exports from Country X into country Y as a result? 
• Are country Y’s producers adversely affected and can you prove both damage and 

causation? 
• If yes to all, then the tariffication mechanism can be applied. 

 
D. Reflections on the Mechanism and its Advantages - Some general observations: 

The tariff would be calibrated to the scale of the ACMD and would apply only to the product 
category in which the distortion is occurring. The advantage of this over a more conventional 
trade remedy is that it is based on cost as opposed to price, and is designed to remove the 
effects of the distorting activity. It would not be applied on a retaliatory basis in other unrelated 
sectors. 

The TAC proposal is to use this mechanism to deal with distortions in order to maintain a 
commitment to zero tariffs and zero quotas in agriculture, a notoriously difficult piece of trade 
liberalization but crucially important for international trade.   

The mechanism seeks to ensure that where countries derogate from commitments made in 
FTAs, or ultimately internationally to the WTO, and do so for trade and competition advantage, 
there is a real means to discipline them through the application of a tariff.  But the TAC proposal 
also looks at the offensive agenda and how disciplines on ACMDs can be used to limit trade 
barriers in other markets as part of the UK’s FTA agenda. 

We find this mechanism to be highly commendable as a way of dealing with defensive issues 
without the dangers of an ex-ante dual tariff and the protectionist concerns that could result.   
 
Potential to use ACMD Mechanism offensively to deal with government distortions that 
block the aggrieved country’s exports: Where an ACMD is being used to protect a particular 
domestic industry, using the ACMD mechanism to apply a tariff for the exports of that industry 
would help, but this may not apply where the purpose is protective and the industry does not 
export much.  In this case, it would be important to ensure that FTAs include disciplines on 
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these ACMDs which if breached could lead to dispute settlement and the potential for 
retaliatory tariffs for sectors of the culpable trading partner that do export. This is certainly 
normal WTO sanctioned practice, and could be used here to encourage compliance. It is clear 
from the experience in dealing with countries that engage in ACMDs for trade or competition 
advantage that unless there are robust disciplines, mere hortatory language would accomplish 
little or nothing. 
 
The mechanism is applicable generally to a broad array of trade negotiations: The 
mechanism has far broader implications than UK trade policy.  

It could be a much more nuanced solution to the current US-China disputes, one which would 
not be as damaging for global trade as national security-based tariffs, but would recognize the 
fact that the impact of Chinese market distortions on global trade is severe.   

This type of mechanism could also feed into the work of the trilateral group on market 
distortions in the WTO and be a complement to existing measures allowed under the Agreement 
on Subsidies and Countervailing Measures.  

Closing thoughts 

A calibrated tariffication-based mechanism to address ACMDs could be used flexibly for 
offensive and defensive purposes. Such a mechanism represents the type of problem solving 
and innovative thinking that the international trading system needs as it faces a range of 
challenges that threaten liberalization itself and the hard-won gains of the post war GATT/WTO 
system. 
 
Sample Chapter on Market Distortions 

 
COMPETITION POLICY  
  
Article 15.1: Definitions  
For the purposes of this Chapter:   

1. "Arrangement" means the Arrangement on Officially Supported Export Credits, developed 
within the framework of the Organization for Economic Cooperation and Development 
(OECD), or a successor undertaking, whether developed within or outside of the OECD 
framework, that has been adopted by at least 12 original Members to the Arrangement that 
were members as of January 1, 1979;  

2. "commercial activities" means activities the end result of which is the production of a good 
or supply of a service which will be sold to a consumer, including a state enterprise, state-
owned enterprise, or designated monopoly, in the relevant market in quantities and at prices 
determined by the enterprise and that are undertaken with an expectation of gain or profit;18   

3.  "commercial considerations" means factors such as price, quality, availability, 
marketability, transportation, and other terms and conditions of purchase or sale, or other 
factors that influence the commercial decisions of an enterprise in the relevant business or 
industry;  

 
18 For greater certainty, this excludes activities undertaken by an enterprise which operates on a: 

• not-for-profit basis; or  

• cost recovery basis.  
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4. "designate" means, whether formally or in effect, to establish, name, or authorize a 
monopoly, or to expand the scope of a monopoly to cover an additional good or service;   

5. "designated monopoly" means a monopoly that a Party designates or has designated;   

6. "government monopoly" means a monopoly that is owned or controlled by a Party or by 
another government monopoly;   

7. "injury" means material injury to a domestic industry, threat of material injury to a domestic 
industry, or material retardation of the establishment of a domestic industry;   

8. "market" means the geographical and commercial market for a good or service;   

9. "monopoly" means an entity or a group of entities that, in any relevant market in the 
territory of a Party, is the exclusive provider or purchaser of a good or service, but does not 
include an entity that has been granted an exclusive intellectual property right solely by 
reason of such grant;   

10. "national competition laws" shall mean the laws concerning the regulation of cartels and 
anti-competitive agreements or abuse of dominance / monopolisation;    

11. "non-commercial assistance"19 means the provision of:   

(a) grant or debt forgiveness;   

(b) a loan, equity infusion or capital, loan guarantee, or other type of financing or loan 
satisfaction on terms more favourable than those commercially available to that 
enterprise; or   

(c) a subsidy within the meaning of Article 1 of the WTO Agreement on Subsidies and 
Countervailing Measures; or     

(d) a good or service, other than general infrastructure, on terms more favourable than 
those commercially available to that enterprise;   

12. "state enterprise" means an enterprise that is owned, or controlled through ownership 
interests, by a Party; and   

13. "state-owned enterprise" means an enterprise that is engaged in economic activities; 
and:   

(a) is owned, or controlled, by a Party's government; or   

(b) in which a Party's government appoints or has the power to appoint the majority of 
members of the board of directors or any equivalent management   

(c) is controlled by a Party's government through a control person or control persons.  
  
Article 15.2: Competition Law and Anti-Competitive Practices   

1. Each Party shall adopt or maintain national competition laws with the objective of 
promoting economic efficiency and consumer welfare, and shall take appropriate action  

 
19 For greater certainty, non-commercial assistance does not include intra-group transactions within a corporate 
group including state-owned enterprises, e.g. between the parent and subsidiaries of the group, or among the 
group's subsidiaries, when normal accounting standards or business practices would require that the corporate 
entity prepare consolidated net financial statements of these intra-group transactions.  
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with respect to that conduct. These laws should take into account the OECD Competition 
Assessment Toolkit (2007) (as revised from time to time), OECD Regulatory Toolkit and the 
APEC Principles to Enhance Competition and Regulatory Reform, done at Auckland, 
September 13, 1999.  

  

2. Each Party shall endeavour to apply its national competition laws to all commercial 
activities in its territory20, including the activities of state-owned enterprises both in their 
commercial sales and their procurement activities. However, each Party may provide for 
certain exemptions from the application of its national competition laws provided that those 
exemptions are transparent and are based on public policy grounds or public interest 
grounds.  

  

3. Each party shall maintain an authority or authorities responsible for the enforcement of its 
national competition laws (national competition authorities). Each Party shall provide that it 
is the enforcement policy of that authority or authorities to act in accordance with the 
objectives set out in Article 15.2.1 and not to discriminate on the basis of nationality.  

  

4. In modifying, enforcing, applying, amending, reviewing or issuing new national competition 
law, regulations or procedures, Parties shall conduct themselves consistently with the 
provisions of Chapter 14 (Regulatory Coherence).   

  
Article 15.3: Procedural Fairness in Competition Law Enforcement   

1. Both parties shall ensure that before it imposes a sanction or remedy against any person for 
violating its national competition laws, it shall afford such person:   

(a) information about the national competition authority's competition concerns;   

(b) a reasonable opportunity to be represented by counsel; and   

(c) a reasonable opportunity to be heard and present evidence in its defence, except that 
a Party may provide for the person to be heard and present evidence within a 
reasonable time after it imposes an interim sanction or remedy.  
  

2. In particular, each Party shall afford that person a reasonable opportunity to offer evidence 
or testimony in its defence, including if applicable, to offer the analysis of a properly 
qualified expert, to cross-examine any witness (if testifying before a court); and to review 
and rebut the evidence introduced in the enforcement proceeding21, subject to the 
confidentiality provisions of this Chapter. Parties' competition authorities shall normally 
afford persons under investigation for possible violation of its competition laws reasonable 
opportunities to consult with such competition authorities with respect to significant legal, 
factual or procedural issues that arise during the course of investigation.  

  

3. Parties shall adopt or maintain written procedures pursuant to which its national 
competition law investigations are conducted. If these investigations are not subject to 

 
20 For greater certainty, nothing in Article 15.2.2 shall be construed to preclude a Party from applying its 

competition laws to commercial activities outside its borders that have anticompetitive effects within its 

jurisdiction.  
21 For the purposes of this Article, enforcement proceedings mean judicial or administrative proceedings 

following an investigation into alleged violation of the competition laws.  
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definitive deadlines, each Party's national competition authorities shall endeavour to 
conduct their investigations within a reasonable time frame.  

  

4. Each Party shall publish or otherwise make publicly available written rules of procedure and 
evidence that apply to enforcement proceedings concerning alleged violations of its 
national competition laws and the determination of sanctions and remedies thereunder. 
These rules shall include procedures for introducing evidence, including expert evidence 
where applicable.  

  
5. Each Party shall provide a person that is subject to the imposition of a sanction or remedy 

for violation of its national competition laws with the opportunity to seek review of the 
sanction or remedy, including review of alleged substantive or procedural errors, in a court 
or other independent tribunal established under that Party's laws.  

  
6. Each Party shall authorize its national competition authorities to resolve alleged violations 

voluntarily by consent of the authority and the person subject to the enforcement action. A 
Party may provide for such voluntary resolution to be subject to judicial (or independent 
tribunal) approval or a public comment period before becoming final.  

  
7. If a Party's national competition authority issues a public notice that reveals the existence of 

a pending or ongoing investigation, that authority shall avoid implying in that notice that the 
person referred to in that notice has engaged in the alleged conduct or violated the Party's 
national competition laws.  

  
8. If a national competition authority of a Party alleges a violation of its national competition 

laws, that authority shall be responsible for establishing the legal and factual basis for the 
alleged violation in an enforcement proceeding.22   

 
9. Each Party shall provide for the protection of confidential information and business secrets, 

and other information treated as confidential under its law, obtained by its national 
competition authorities during the investigative process.  If a Party's national competition 
authority uses or intends to use that information in an enforcement proceeding, the Party 
shall, if it is permissible under its law and as appropriate, provide a procedure to allow the 
person under investigation timely access to information that is necessary to prepare an 
adequate defence to the national competition authority's allegations.  

  
10. Both parties shall ensure that its national competition authorities afford a person under 

investigation for possible violation of the national competition laws of that Party reasonable 
opportunity to consult with those competition authorities with respect to significant legal, 
factual or procedural issues that arise during the investigation.  

 
Article 15.4: Private Rights of Action   

1. For the purposes of this Article, "private right of action" means the right of a legal or natural 
person to seek redress, including injunctive, monetary or other remedies, from a court or 
other independent tribunal for injury to that person's business or property caused by a 

 
22 Nothing in this paragraph shall prevent a Party from requiring that a person against whom such an allegation 

is made be responsible for establishing certain elements in defence of the allegation.  
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violation of national competition laws, either independently or following a finding of 
violation by a national competition authority.  

  
2. Recognizing that a private right of action is an important supplement to the public 

enforcement of national competition laws, each Party should adopt or maintain laws or 
other measures that provide an independent private right of action.  

  
3. If a Party does not adopt or maintain laws or other measures that provide an independent 

private right of action, the Party shall adopt or maintain laws or other measures that provide 
a right that allows a person:   

(a) to request that the national competition authority initiate an investigation into an 
alleged violation of national competition laws; and   

(b) to seek redress from a court or other independent tribunal following a finding of 
violation by the national competition authority.  

  
4. Both Parties shall ensure that a right provided pursuant to Articles 15.5.2 or 15.5.3 is 

available to persons of the other party on terms that are no less favourable than those 
available to its own persons.  

  
5. A Party may establish reasonable criteria for the exercise of any rights it creates or maintains 

in accordance with this Article.  
  
Article 15.5: Co-operation  
  

1. The Parties recognise the importance of cooperation and coordination between their 
respective national competition authorities to foster effective competition law enforcement 
in the free trade area. Accordingly, both parties shall:   

(a) cooperate in the area of competition policy by exchanging information on the 
development of competition policy; and   

(b) cooperate, as appropriate, on issues of competition law enforcement, including 
through notification, consultation and the exchange of information including 
confidential information and business secrets.   
 

2. A Party's national competition authorities may consider entering into a cooperation 
arrangement or agreement with the competition authorities of the other party that sets out 
mutually agreed terms of cooperation.    

  

3. The Parties agree to cooperate in a manner compatible with their respective laws, 
regulations and important interests, and within their reasonably available resources.    

  

4. The Parties commit to maintaining a high level of international cooperation and 
coordination. The Parties acknowledge the importance of cooperation and coordination 
internationally and the work of multilateral organizations in this area.  
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Article 15.6: Consumer Protection   

1. The Parties recognise the importance of consumer protection policy and enforcement to 
creating efficient and competitive markets and enhancing consumer welfare in the free 
trade area.   
 

2. For the purposes of this Article, fraudulent and deceptive commercial activities refer to 
those fraudulent and deceptive commercial practices that cause actual harm to 
consumers, or that pose an imminent threat of such harm if not prevented, for example:   

(a) a practice of making misrepresentations of material fact, including implied factual 
misrepresentations, that cause significant detriment to the interests of misled 
consumers;   

(b) a practice of failing to deliver products or provide services to consumers after the 
consumers are charged; or   

(c) a practice of charging or debiting consumers' financial, telephone or other accounts 
without authorization.  

  
3. Both parties shall adopt or maintain consumer protection laws or other laws or regulations 

that proscribe fraudulent and deceptive commercial activities.23   
  
4. The Parties recognise that fraudulent and deceptive commercial activities increasingly 

transcend national borders and that cooperation and coordination between the Parties is 
desirable to effectively address these activities.  

  
5. Accordingly, the Parties shall promote, as appropriate, cooperation and coordination on 

matters of mutual interest related to fraudulent and deceptive commercial activities, 
including in the enforcement of their consumer protection laws.  

 
6. The Parties shall endeavour to cooperate and coordinate on the matters set out in this 

Article through the relevant national public bodies or officials responsible for consumer 
protection policy, laws or enforcement, as determined by each Party and compatible with 
their respective laws, regulations and important interests and within their reasonably 
available resources.  

  
Article 15.7: Transparency of Policies and Practices   

1. The Parties recognise the value of making their competition enforcement policies as 
transparent as possible.  

  
2. On request of the other party, a Party shall make available to the requesting Party public 

information concerning:   

(a) its competition law enforcement policies and practices; and  
  

 
23 For greater certainty, the laws or regulations a Party adopts or maintains to proscribe these activities can be 

civil or criminal in nature.  
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(b) exemptions and immunities to its national competition laws, provided that the request 
specifies the particular good or service and market of concern and includes 
information explaining how the exemption or immunity may hinder trade or investment 
between the Parties.  

 
 Each Party shall ensure that a final decision finding a violation of its national competition laws 
is made in writing and sets out, in non-criminal matters, findings of fact and the reasoning, 
including legal and, if applicable, economic analysis, on which the decision is based. Both 
parties shall further ensure that any such decisions and any orders implementing them are 
published, or where publication is not practicable, otherwise made available to the public in 
such a manner as to enable interested persons to become acquainted with them. The version of 
the decisions or orders that the Party makes available to the public shall omit confidential 
business information, as well as information that is treated as confidential under its laws.  
  
Article 15.8: Consultations  

 In order to foster understanding between the Parties, or to address specific matters that arise 
under this Chapter, on request of another Party, a Party shall enter into consultations with the 
requesting Party within a reasonable period of time regarding any matter arising under this 
Chapter. In its request, the requesting Party shall specify the matter on which it seeks to consult 
and indicate, if relevant, how the matter affects trade or investment between the Parties.  The 
Party addressed shall accord full and sympathetic consideration to the concerns of the 
requesting Party.  
  
Article 15.9: State-owned Enterprises, State Enterprises and Designated Monopolies   

1. This Chapter applies with respect to the activities of state-owned enterprises, state 
enterprises and designated monopolies that affect trade or investment between the Parties.  

  

2. Notwithstanding Paragraph 1, this Chapter does not apply to:   

(a) a central bank or monetary authority of a Party;   

(b) a financial regulatory body or a resolution authority of a Party;   

(c) a financial institution or other entity owned or controlled by a Party that is established 
or operated temporarily solely for resolution purposes;    

(d) government procurement;   

(e) regulatory or supervisory activities of any non-governmental entity, including any 
securities or futures exchange or market, clearing agency, or other organization or 
association, that exercises regulatory or supervisory authority over financial service 
suppliers or financial institutions, pursuant to direction or delegated authority of the 
Party;   

(f) where the Party is exercising public power in their capacity as a public authority;   

(g) where the Party is exercising powers of social solidarity, characteristics of schemes 
pursuing social solidarity include: a compulsory scheme, which pursues an exclusively 
social purpose, is non-profit making, where the benefits can be independent of the 
contribution made.   

  

3. For greater certainty, nothing in this Chapter shall be construed to prevent a Party from:   
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(a) establishing or maintaining a state enterprise or state-owned enterprise, or   

(b) designating a monopoly.  
  

4. Both parties shall ensure that when its state-owned enterprises, state enterprises, and 
designated monopolies exercise any regulatory, administrative, or other governmental 
authority24 which the Party has directed or delegated to such an entity to carry out, such 
entity shall act in a manner that is not inconsistent with that Party's obligations under this 
Agreement.  

  

5. Both parties shall ensure that its state-owned enterprises and designated monopolies, 
when engaging in economic activities:   

(a) act in accordance with commercial considerations in their purchases or sales of goods 
or services, except, in the case of a designated monopoly, to fulfil any terms of its 
designation that are not inconsistent with Article 15.9.5(b) and Article 15.9.7; and   

(b) accord to enterprises that are covered investments, goods of the other Party, and 
services suppliers of the other Party, treatment no less favourable than they accord to, 
respectively, like enterprises that are investments of the Party's investors, like goods of 
the Party, and like service suppliers of the Party, with respect to their purchases or 
sales of goods or services.  

  

6. Article 15.9.5 does not preclude a state-owned enterprise or designated monopoly from:   

(a) purchasing or supplying goods or services on different terms or conditions, including 
those relating to price; or   

(b) refusing to purchase or supply goods or services, provided that such different terms or 
conditions or refusal are undertaken in accordance with commercial considerations 
and Article 15.9.5(b).  

  
7. Both parties shall ensure that any designated monopoly that it establishes or maintains 

does not use its monopoly position to engage in, either directly or indirectly, including 
through its dealings with its parent, subsidiaries, or other entities that the Party or the 
designated monopoly owns or controls, anticompetitive practices in a non-monopolized 
market in its territory that adversely affect covered investments or trade between the 
Parties.  

  
Article 15.10: Commercial Considerations   

Except to fulfil the purpose25 for which special or exclusive rights or privileges have been 
granted, or in the case of a state enterprise to fulfil its public mandate, and provided that the 
enterprise's conduct in fulfilling that purpose or mandate is consistent with the provisions in the 
Chapter on Competition, both parties shall ensure that any enterprise referred to in Articles 
15.9.2 (d), (e) and (f) acts in accordance with commercial considerations in the relevant territory 

 
24 Examples of regulatory, administrative, or other governmental authority include the power to expropriate, 

grant licenses, approve commercial transactions, or impose quotas, fees, or other charges.  
25 Such as a Public Service Obligation. The Public Service Obligation shall be constructed in such a way as to be 

the most pro-competitive and least trade restrictive consistent with regulatory goals. Violation of the principals 

shall be grounds for violation of this agreement.  
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in its purchases and sales of goods, including with regard to price, quality, availability, 
marketability, transportation and other terms and conditions of purchase or sale, as well as in 
its purchases or supply of services, including when these goods or services are supplied to or by 
an investment of an investor of the other Party.  
  
Article 15.11: Courts and Administrative Bodies   

1. Both parties shall provide its courts with jurisdiction over civil claims against a foreign state- 
owned enterprise based on a commercial activity carried on its territory, except where a 
Party does not provide jurisdiction over similar claims against enterprises that are not state-
owned enterprises.  

  

2. Both parties shall ensure that anybody that it establishes or maintains, and that regulates a 
state- owned enterprise or designated monopoly, acts impartially with respect to all 
enterprises that it regulates, including enterprises that are not state-owned enterprises.  

  
Article 15.12: Adverse Effects  

1. Neither party shall cause adverse effects to the interests of the other Party through the use 
of non-commercial assistance to enterprises active in markets open to trade.  

  

2. Both parties shall ensure that no state enterprise or state-owned enterprise that it 
establishes or maintains causes adverse effects to the interests of the other Party through 
the use of non- commercial assistance that the state enterprise or state-owned enterprise 
provides to any of its state- owned enterprises, where the Party explicitly limits access to the 
non-commercial assistance provided by the state enterprise or state-owned enterprise to 
its state-owned enterprises, or where the state enterprise or state-owned enterprise 
provides non-commercial assistance which is predominately used by the Party's state-
owned enterprises, provides a disproportionately large amount of the noncommercial 
assistance to the Party's state-owned enterprises, or otherwise favours the Party's state-
owned enterprises in the provision of non-commercial assistance.  

  
3. Adverse effects cannot be established on the basis of any act, omission, or factual 

situation, to the extent that act, omission, or factual situation took place before the date of 
entry into force of this Agreement.  

  
4. For the purpose of Articles 15.12.1 to 15.12.3, adverse effects are effects that arise from the 

provision of a good or service by a Party's state-owned enterprise which has benefited from 
non-commercial assistance and:   

(a) displace or impede from the Party's market imports of a like product or service26 that is 
an originating good of the other Party, or sales of a like product that is a good produced 
by an enterprise that is a covered investment;   

(b) consist of a significant price undercutting by a product of the Party's state-owned 
enterprise compared with the price in the same market of a like product that is an 
originating good of the other Party or a like product that is a good produced by an 

 
26 For greater certainty, for the purpose of this Chapter, the term "product" does not include financial 

instruments, including money.  
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enterprise that is a covered investment, or significant price suppression, price 
depression, or lost sales in the same market;   

(c) displace or impede from the Party's market a like service supplied by a service supplier 
of the other Party, or a like service supplied by an enterprise that is a covered 
investment, or   

(d) consist of a significant price undercutting by a service supplied by the Party's state- 
owned enterprise as compared with the price in the same market of a like service 
supplied by a service supplier of the other Party, or by an enterprise that is a covered   

investment, or significant price suppression, price depression, or lost sales in the same 
market.  
  

5. For the purposes of Articles 15.12.4(a) and 15.12.4(c), the displacing or impeding of a 
product or service includes any case in which there has been a significant change in relative 
share of the market to the disadvantage of the like product of the other Party or of a covered 
investment, or to the disadvantage of a like service supplied by a service supplier of the 
other Party or by a covered investment.  

  
6. A significant change in relative shares of the market shall include any of the following 

situations:   

(a) there is an increase in the market share of the product or service of the Party's state-
owned enterprise in the range of 5-10%;   

(b) the market share of the product or service of the Party's state-owned enterprise 
remains constant in circumstances in which, in the absence of the non-commercial 
assistance, it would have declined significantly; or   

(c) the market share of the product or service of the Party's state-owned enterprise 
declines, but by a significantly lower amount or at a significantly slower rate than 
would have been the case in the absence of the non-commercial assistance.  
  

7. Where the change manifests itself over an appropriately representative period sufficient to 
demonstrate clear trends in the development of the market for the product or service, which 
shall be at least one year unless exceptional circumstances apply.  

  

8. For purposes of Articles 15.12.4(b) and 15.12.4(d) significant price undercutting shall 
include demonstration through a comparison of prices at the same level of trade and at 
comparable times within the same market as follows:   

(a) the prices of a product of the Party's state-owned enterprise benefiting from non- 
commercial assistance with the prices of a like product of the other Party or an 
enterprise that is covered investment; or   

(b) the prices of a service of the Party's state-owned enterprise benefiting from non- 
commercial assistance with the prices of a like service supplied by a service supplier 
of the other Party or an enterprise that is a covered investment.  

  
9. Due account shall be taken for factors affecting price comparability. If a direct comparison 

of transactions is not possible, the existence of the price undercutting may be 
demonstrated on some other reasonable basis, such as, in the case of goods, a comparison 
of unit values.  
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Article 15.13: Injury   

1.  Neither party shall cause injury to a domestic industry of the other Party through the use of 
non- commercial assistance that it provides, either directly or indirectly, to any enterprises 
in the territory of the other Party and where:   

(a) the enterprise produces and sells a good in the territory of the other Party: and   

(b) a like good is produced and sold by a domestic industry of the other Party.  
  

Article 15.14: Requirements for Transparency & Corporate Governance   

1. The Parties shall ensure that enterprises referred to in Article 15.9 (a) and Article 15.9 (b) 
shall observe high standards of transparency and corporate governance in accordance with 
the OECD Guidelines on Corporate Governance of State-Owned Enterprises.  

  
2. A Party which has reason to believe that its interests under this Agreement are being 

adversely affected by the operations of an enterprise or enterprises referred to in Article 
15.13(a) and Article 15.13(b)of the other Party may request that Party to supply information 
about the operations of its enterprise related to the carrying out of the provisions of this 
Agreement.  

  
3. Both parties shall, at the request of the other Party, make available information concerning 

specific enterprises referred to in Articles 15.9.1 (d), (e) and (f)) and which do not qualify as 
small and medium-sized enterprises as defined in UK or EU law. Requests for such 
information shall indicate the enterprise, the products/services and markets concerned, 
and include indicators that the enterprise is engaging in practices that hinder trade or 
investment between the Parties.  

  

4. The information may include:   

(a) the organizational structure of the enterprise, the composition of its board of directors 
or of an equivalent structure of any other executive organ exercising direct or indirect 
influence through an affiliated or related entity in such an enterprise; and cross 
holdings and other links with different enterprises or groups of enterprises referred to 
in Articles 15.9.1 (d), (e) and (f):   

(b) the ownership and the voting structure of the enterprise, indicating the percentage of 
shares and percentage of voting rights that a Party and/or an enterprise referred to in 
Articles 15.9.1 (d), (e) and (f) cumulatively own;   

(c) a description of any special shares or special voting or other rights that a Party and/or 
an enterprise referred to in Articles 15.9.1 (d), (e) and (f) hold, where such rights differ 
from the rights attached to the general common shares of such entity;   

(d) the name and title(s) of any government official of a Party serving as an officer or 
member of the board of directors or of an equivalent structure or of any other executive 
organ exercising direct or indirect influence through an affiliated or related entity in the 
enterprise;   

(e) details of the government departments or public bodies which monitor the enterprise 
and any reporting requirements;  
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(f) the role of the government or any public bodies in the appointment, dismissal or 
remuneration of managers; and   

(g) annual revenue or total assets, or both; and   

(h) exemptions, non-conforming measures, immunities and any other measures 
derogating from the application of a Party's laws or regulations or granting favourable 
treatment by a Party.  
 

5. The provisions of Articles 15.14.2 and 15.14.3 shall not require any Party to disclose 
confidential information which would impede law enforcement or otherwise be contrary to 
the public interest or would prejudice the legitimate commercial interests of particular 
enterprises.  

  
6. Both parties shall ensure that any regulatory body responsible for regulating any of the 

enterprises referred to in Articles 15.9.1 (d), (e) and (f) is independent from, and not 
accountable to, any of the enterprises referred to in Articles 15.91 (d), (e) and (f).  

  
7. Both parties shall ensure the enforcement of laws and regulations in a consistent and non- 

discriminatory manner at all levels of government, be it central or local, and their 
application to enterprises referred to in Articles 15.9.1 (d), (e) and (f). Exemptions must be 
limited and transparent.  

  
8. The provisions of this Article apply to enterprises operating in all sectors.  
  
Article 15.15: Provision of Information   

1. Both parties shall provide to the other Party a list of its state-owned enterprises within 180 
days of the date of entry into force of this Agreement, and thereafter shall provide an 
updated list annually.   
 

2. Where a Party designates a monopoly, or expands the scope of an existing designated 
monopoly, it shall promptly notify the other Party of the designation or expansion of scope 
and the conditions under which the monopoly shall operate.   

 
3. On the written request of the other Party, a Party shall promptly provide the following 

information concerning a state-owned enterprise or a government monopoly:   

(a) the percentage of shares that the Party, its state-owned enterprises, state enterprises, 
or designated monopolies cumulatively own, and the percentage of votes that they 
cumulatively hold in the entity;   

(b) a description of any special shares, or special voting or other rights, that the Party, its 
state-owned enterprises, or designated monopolies hold, to the extent different from 
the rights attached to the general common shares of such entity;   

(c) the government titles, or former government titles, and decision-making ability of any 
official serving as a board member, officer, director, manager, or other control person 
of such entity;   

(d) the entity's annual revenue and total assets over the most recent three year period for 
which information is available;   
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(e) any exemptions and immunities from which the entity benefits under the Party's law; 
and   

(f) any additional information regarding the entity which is publicly available, including 
annual financial reports and third-party audits, and which is sought in the written 
request.  

  
4. On the written request of the other party, a Party shall promptly provide the following 

information concerning assistance received by any of its state-owned enterprises:  

(a) any financing or re-financing that the Party, or another of the Party's state-owned 
enterprises or state enterprises, has provided to the state-owned enterprise, including 
the amount of such financing and the terms on which it was provided;   

(b) any loan guarantee that the Party, or another of the Party's state-owned enterprises or 
state enterprises, has provided to the state-owned enterprise, including fees 
associated with the guarantee and any other conditions associated with the guarantee;   

(c) any forgiveness of debt or other financial liability that the Party, or another of the 
Party's state-owned enterprises or state enterprises, has provided to the state-owned 
enterprise;   

(d) any goods or services that the Party, or another one of the Party's state-owned 
enterprises or state enterprises, has provided to the state-owned enterprise, and the 
conditions associated with such provision; and   

(e) any export credit that the Party, or one of the Party's state-owned enterprises, has 
provided in support of the export of a good or service from one of the Party's state-
owned enterprises, including the amount of such export credits, and the terms and 
conditions on which it was provided.  

  
5. Both parties shall include in any written request under Article 15.15 an explanation of how 

the activities of the state-owned enterprise may be affecting trade or investment between 
the Parties.  
  

Article 15.16: Anti-Competitive Market Distortions   

1. The Parties agree that they will not, through laws, regulations, administrative practices or 
other Covered Actions, distort their markets in trade restrictive or anti-competitive ways 
("Anti-Competitive Market Distortions" or "ACMDs"), unless there is a clearly expressed 
regulatory goal which has been published in advance consistent with Chapter 14 of this 
Agreement (Regulatory Coherence).  

  
2. The Parties agree that they may provide supports to regionally impoverished areas27 in 

their territories, and that prior to providing these supports the Parties should consult with 
each other through the Competition Policy Sub-Committee.  

  
3. The Parties agree that they will develop mechanisms to deal with ACMDs of the other 

Party, and that these measures may include imposing a duty that is correlated to the scale 
of the impact of the ACMD on competition in the market, and that the imposition of such a 

 
27 Definition of Regionally Impoverished Area  
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duty, provided that it is consistent with the factors set out below it shall not be deemed to 
be a violation of this agreement or of the rules of the World Trade Organization:   

(a) the complaining party must prove that there is an ACMD28;    

(b) the complaining party must prove that there is an adverse effect, or damage to their 
interests;   

(c) the complaining party must adduce evidence of the scale of the adverse effect; and   

(d) the complaining party must produce evidence of damage, and evidence that the 
ACMD has caused the damage.  

  
4. The Parties agree that they will use these ACMD mechanisms with respect to ACMDs in 

other jurisdictions, and will mutually defend any claims brought that such mechanisms 
violate WTO rules.  

  
Article 15.17   

The corporate governance framework of each Party shall include provisions aiming at protecting 
and facilitating the effective exercise of shareholders’ rights in publicly listed companies, 
ensuring timely and accurate disclosure on all material matters, including the financial 
situation, performance, ownership and governance of those companies.  
  
Article 15.18   

The Parties will ensure that they maintain corporate governance rules which require all 
companies to disclose government supports, privileges or other benefits as part of any 
applicable securities filings.  
  
Article 15.19   

1. The Parties shall adopt or maintain corporate governance mechanisms which ensure 
accountability of the management and board towards the shareholders, responsible, 
objective and independent board decision-making, and equal treatment of shareholders 
of the same class.  

2. The Parties may provide that some corporate governance principles, but not those set out 
in 15.17, may not be applied to companies outside regulated markets or early phase 
development of the company.  

  
Article 15.20: Sub-Committee on State-Owned Enterprises and Designated Monopolies  

1. The Parties hereby establish a Sub-Committee on State-Owned Enterprises and Designated 
Monopolies, State Aids and ACMDs (“SOE Committee”), comprised of officials from both 
parties.  

  
2. The Sub-Committee meet within one year of the date of entry into force of the Agreement, 

and at least annually thereafter, unless the Parties decide otherwise.  
  
3. The Sub-Committee shall:   

 
28 Any measure can give rise to an ACMD, including laws, regulations, government actions or inactions, 

statements by regulators, made publicly and privately.  
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(a) review and consider the operation and implementation of this Chapter;   

(b) discuss, at a Party's request, the activities of any state-owned enterprise or designated 
monopoly of a Party specified in the request with a view to identifying any distortion of 
trade or investment between the Parties that may result from those activities;   

(c) Provide a framework for consultations under this Chapter;    

(d) develop cooperative efforts, as appropriate, to promote the principles underlying the 
obligations contained in this Chapter and to contribute to the development of similar 
obligations in regional and multilateral institutions in which the Parties participate; and   

(e) undertake such other activities as the Sub-Committee may decide.  
  
4. Prior to each Sub-Committee meeting, both parties shall invite, as appropriate, input from 

the public on matters related to state-owned enterprises or designated monopolies that 
may affect developing its meeting agenda.  

  
Article 15.21: Exceptions   

1. Nothing in Article 15.11 (Courts and Administrative Bodies), Article 15.12 (Adverse Effects), 
or Article 15.13 (Injury), Article 15.16 (state aids and ACMDs) shall be construed to:   

(a) prevent the adoption or enforcement by any Party of measures to respond temporarily 
to a national or global economic emergency; or   

(b) apply to a state-owned enterprise for which a Party has taken measures on a 
temporary basis in response to a national or global economic emergency.  

  

2. Article 15.11(Courts and Administrative Bodies), Article 15.12 (Adverse Effects), Article 
15.13 (Injury), Article 15.7 (Requirements for Transparency & Corporate Governance), Article 
15.20 (Committee on State-Owned Enterprises and Designated Monopolies), and Article 
15.22 (Dispute Settlement) shall not apply where the state-owned enterprise is:   

(a) established or maintained by a Party solely to provide essential services to the general 
public in its territory; or   

(b) subject to government mandates defining its public service function, such as universal 
service obligations, or requirements to provide services at below market rates or on a 
cost recovery basis which are not imposed on similarly situated private companies, 
except where that public services function is being fulfilled in a manner that 
unnecessarily damages competition or restricts trade.  

  
3. Articles 15.11 (Courts and Administrative Bodies), Article 15.12 (Adverse Effects) and Article 

15.13 (Injury) shall not apply to a state-owned enterprise or designated monopoly that 
provides healthcare services or finances housing, including insurance or guarantees of 
residential loans or mortgage securities, except where such a state-owned enterprise or 
designated monopoly shall accord treatment to covered investments no less favourable 
than the treatment it accords to like enterprises which are investments of the Party's 
investors, and provided that these activities do not unnecessarily damage competition or 
restrict trade.  

  

4. With respect to a state-owned enterprise of a Party that provides export credits, Article  
15.11] (Courts and Administrative Bodies), Article 15.12 (Adverse Effects) and Article  
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15.13 (Injury) shall not apply to:   

(a) the provision of export credits that fall within the scope of the Arrangement and are 
offered on terms consistent with the Arrangement, regardless of whether the Party is a 
Participant to the Arrangement; and   

(b) the provision of short-term insurance, guarantee, or other financing with a repayment 
term of less than two years, provided that the state-owned enterprise charges 
premium rates or interest rates that are adequate to cover the long-term operating 
costs and losses of the program, determined on a net present value basis, under which 
the insurance, guarantee, or other financing is provided.  
  

Article 15.22: Dispute Settlement  

 Any recourse to dispute settlement pursuant to Chapter 19 (Dispute Settlement) for any matter 
arising under this Chapter shall be subject to Annex 15.1 of this Chapter.   
  

ANNEX 15: Process for Developing Information Concerning State-Owned 
Enterprises and Designated Monopolies  
  

1. Where a panel has been established pursuant to Chapter 19 (Dispute Settlement) to 
examine a matter arising under this Chapter, the panel shall administer the process set out 
in paragraphs 2 through 4 aimed at developing information relevant to the claim, including 
data regarding the volume and value of relevant purchases or sales by the stateowned 
enterprise or designated monopoly in question, and information about that entity's relevant 
purchasing, sales, and contracting procedures.29 The process shall include procedures 
aimed at protecting information that is by nature confidential or which a disputing Party 
provides on a confidential basis.  

  
2. The complaining Party may present written questions to the other Party within 60 days of the 

date on which the panel is established. The responding Party shall provide its responses to 
the questions to the complaining Party and the panel within 60 days from the date it 
receives the questions.  

  
3. The complaining Party shall have 60 days from the date it receives the responses to its 

questions to review them and provide any additional questions related to the responses to 
the responding Party. The responding Party shall have 45 days from the date it receives the 
additional questions to provide its responses to the additional questions to the complaining 
Party and the panel.  

  
4. If the complaining Party considers that the responding Party has failed to cooperate in the 

process, the complaining Party shall inform the panel and the responding Party in writing no 
later than 30 days from the date responses to the complaining Party are due, and provide 
the basis for this view. The panel shall afford the responding Party an opportunity to reply to 
this view in writing.  
 

 
29 The presentation of written questions and responses pursuant to paragraphs 2 and 3 may commence prior to 

the date a panel is composed. Upon its composition, the complaining Party shall provide any questions it 
presented to the responding Party, and the responding Party shall provide any responses it provided to the 

complaining Party, to the panel.  



 

40 
 

5. The panel may seek additional information from a disputing Party that was not provided to 
the panel through the information development process carried out under this Annex, where 
the panel considers the information necessary to resolve the dispute. However, the panel 
shall not request additional information to complete the record where the information 
would support a Party's position and the absence of that information in the record is the 
result of that Party's non- cooperation in the information gathering process.  

  
Comments   

1. This chapter does a lot of heavy lifting in the areas of SOEs, state aids and government 
distortions. This is not only important for both parties, but it also aligns both parties 
around the developing global consensus in the OECD ad other venues to deal with the 
problem of market distortions. A high-level agreement on these points should be possible 
between the US and UK and could be a template for dealing with these problems in China 
and other highly distorted markets.  
 

2. These provisions are based on existing US-X agreements, but we have drawn in language 
on state owned enterprises from other FTAs, as well competition language in the OECD 
Regulatory Toolkit and Competition Assessment.  

  
3. Deleted Article 15.19: We would want no exceptions, because these disclosure 

obligations only apply to listed companies on regulated markets.   
  
4. The Competition Provisions also discuss market distortions which have been raised by 

the EU, US, and Japan in the WTO Declaration in Buenos Aires, December, 2017.  Here the 
trilateral group is seeking to lower market distortions in third countries.  The US-UK FTA 
should build on and improve on what has been agreed in the trilateral.  

  
     

CHAPTER 16 SUBSIDIES, STATE AID AND MARKET DISTORTIONS 
  
Article 16.1: Definitions   

For the purposes of this Chapter:   

(a) "economic activities" means those activities pertaining to the offering of goods and 
services in a market;   

(b) "subsidy" means a measure which fulfils mutatis mutandis the conditions set out in 
Article 1.1 of the SCM Agreement, irrespective of whether the recipients of the subsidy 
deal in goods or services, and shall also include where a government imposes financial 
burdens (such as direct or indirect taxes, or other levies) on firms in the other Party 
which do not apply to its own firms which disturb the equality of competitive 
opportunity ; and   

(c) "specific subsidy" means a subsidy which is determined mutatis mutandis to be 
specific in accordance with Article 2 of the SCM Agreement.  

(d) “Significant lessening of competition” shall have its ordinary meaning under 
prevailing competition law, and can be demonstrated by a concentration of the market 
after firm exit through structural or price tests typically used in merger analysis.  
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Article 16.2: Principles    

1. The Parties agree to use their best endeavours to remedy or remove through the 
application of their competition or state aid laws or otherwise, distortions of competition 
caused by subsidies in so far as they affect international trade, and to prevent the 
occurrence of such situations.  

  
2. Notwithstanding these commitments, the Parties reserve their rights to adopt antisubsidy 

or countervailing duty measures against goods originating in the other Party in 
accordance with Article [insert] of this Chapter.   

  
Article 16.3: Scope    

1. This Chapter applies to specific subsidies to the extent they are related to economic 
activities.  

  
2. This Chapter does not apply to:   

(a) subsidies granted to enterprises entrusted by the government with the provision of 
services to the general public for public policy objectives. Such exceptions from the 
rules on subsidies shall be transparent and shall not go beyond their targeted public 
policy objectives;    

(b) subsidies granted to compensate the damage caused by natural disasters or other 
exceptional occurrences.   

(c) subsidies granted temporarily to respond to a national or global economic 
emergency. Such subsidies shall be targeted, economical, effective and efficient in 
order to remedy the identified temporary national or global economic emergency30;   

(d) subsidies granted in relation to the supply of audio-visual services; and    
(e) subsidies for small and medium-sized enterprises granted in accordance with 

objective criteria or conditions as provided for in Article 16.2.1 (b) and footnote 2 
attached thereto of the SCM Agreement.    
 

3. The Parties shall use their best endeavours to develop rules applicable to subsidies to 
services, taking into account developments at the multilateral level, and to exchange 
information upon the request of either Party. The Parties agree to hold the first exchange 
of views on subsidies to services within three years after the entry into force of this 
Agreement.  

  
Article 16.4: Relation to the WTO Agreement   

1. Nothing in this Chapter shall affect the rights and obligations of either Party under the 
SCM Agreement, Article XVI of GATT 1994 and Article XV of GATS.   
  

2. For the avoidance of doubt the provisions in this Chapter are without prejudice to the 
rights of a Party in accordance with the relevant provisions of the WTO Agreement to apply 

 
30 For greater certainty, an emergency shall be understood as one that affects the whole economy of a Party. For 

the European Union, the whole economy of a Party means the whole economy of the European Union or at least 

of one of the Member States of the European Union.  
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trade remedies or to take dispute settlement or other appropriate action against a subsidy 
granted by the other Party.  

  
Article 16.5: Transparency  

1. Every two years, each Party shall notify the other Party of the following with respect to any 
subsidy granted or maintained within its territory:   

(a) the legal basis of the subsidy;   

(b) the form of the subsidy; and   

(c) the amount of the subsidy or the amount budgeted for the subsidy.  
 

2. If a Party makes publicly available on an official website the information specified in 
paragraph 1, the notification pursuant to paragraph 1 shall be deemed to have been 
made.   
  

3. If a Party notifies subsidies pursuant to Article 25.2 of the SCM Agreement, the Party shall 
be considered to have met the requirement of paragraph 1 with respect to such subsidies.  

  
4. Upon request by a Party, the other Party shall provide further information on any subsidy 

schemes and particular individual cases of subsidy which is specific. The Parties shall 
exchange this information, taking into account the limitations imposed by the 
requirements of professional and business secrecy.  

  
5. The Parties shall keep under constant review the matters to which reference is made in 

this Article.  
  
Article 16.6: Prohibited subsidies   

1. The following subsidies shall be deemed to be specific under the conditions of Article 2 of 
the SCM Agreement and shall be prohibited for the purposes of this Agreement in so far as 
they adversely affect international trade of the Parties31:   

(a) subsidies granted under any legal arrangement whereby a government or any public 
body is responsible for covering debts or liabilities of certain enterprises within the 
meaning of Article 2.1 of the SCM Agreement without any limitation, in law or in 
fact, as to the amount of those debts and liabilities or the duration of such 
responsibility; and   

  
(b) subsidies (such as loans and guarantees, cash grants, capital injections, provision 

of assets below market prices or tax exemptions) to insolvent or ailing enterprises, 
without a credible restructuring plan based on realistic assumptions with a view to 
ensuring the return of the insolvent or ailing enterprise within a reasonable period of 
time to long-term viability and without the enterprise significantly contributing itself 
to the costs of restructuring. This does not prevent the Parties from providing 
subsidies by way of temporary liquidity support in the form of loan guarantees or 
loans limited to the amount needed to merely keep an ailing enterprise in business 
for the time necessary to work out a restructuring or liquidation plan.   

 
31 International trade of the Parties comprises both domestic and exports markets.  
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2. Paragraph 1 does not apply to subsidies granted as compensation for carrying out public 

service obligations.  
  
3. The Parties hereby agree that this Article applies to subsidies received only after the date 

when this Agreement enters into force.  
  
 Article 16.7: Use of subsidies    

1. Each Party shall ensure that enterprises use subsidies only for the specific legitimate 
purpose for which the subsidies were granted.  
 

2. Each Party shall ensure that those legitimate purposes shall be publicly stated with an 
opportunity for private firms or individuals from either Party to comment prior to the 
subsidy being adopted.  

 
3. Each Party shall ensure that subsidies shall not be granted unless they objectively achieve 

the legitimate purposes for which they are granted, and that they are the least trade 
restrictive as possible consistent with those legitimate, publicly stated goals.  

 
4. Each Party shall ensure that any subsidies granted do not seriously prejudice 

international trade or competition. Serious prejudice shall have the meaning set forth in 
the Agreement on Subsidies and Countervailing Measures (applied to services as well as 
goods) as well as the following:   

(a) The effect of the subsidy is to give a producer of goods or services in one Party a 
cost advantage over producers in the other Party that would not have occurred if 
normal market conditions prevailed which causes a significant lessening of 
competition;  

(b) The effect of the subsidy is to artificially increase the costs of producers of goods or 
services in the other Party which negatively impacts the equality of competitive 
opportunity for firms of the other Party;  

(c) The effect of the subsidy is to create a barrier to trade for exporters from the other 
Party into the market of the subsidising Party  

  
Article 16.8: State Aids and Disciplines on Anti-Competitive Market Distortions   

The Parties recognise that the provisions of Article 15.12 are to be read as additional 
commitments above and beyond the subsidy commitments in this Chapter.  
  
Article 16.9: Consultations    

1. In the event a Party considers that a subsidy of the other Party has or could have a 
significant negative effect on its trade or investment interests under this Chapter, the 
former Party may submit a request for consultation in writing. The Parties shall enter into 
consultations with a view to resolving the matter, provided that the request includes an 
explanation of how the subsidy has or could have a significant negative effect on trade or 
investment between the Parties.  
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2. During the consultations, the Party receiving the request for consultation shall consider to 
provide information about the subsidy, if requested by the other Party, such as:   

(a) the legal basis and policy objective or purpose of the subsidy;   

(b) the form of the subsidy such as a grant, loan, guarantee, repayable advance, equity 
injection or tax concession;   

(c) dates and duration of the subsidy and any other time limits attached to it;   

(d) eligibility requirements of the subsidy;   

(e) the total amount or the annual amount budgeted for the subsidy and the possibility 
of limiting the subsidy;   

(f) where possible, the recipient of the subsidy; and   

(g) any other information, including statistical data, permitting an assessment of the 
effects of the subsidy on trade or investment.  

  
3. To facilitate the consultations, the requested Party shall provide relevant information on 

the subsidy in question in writing no later than 90 days after the date of receipt of the 
request referred to in Paragraph 1.  

  
4. In the event that any information referred to in paragraph 2 is not provided by the 

requested Party, that Party shall explain the absence of such information in its written 
response.  

  
5. During consultations, a Party may seek additional information on a subsidy or particular 

instance of government support related to trade in services provided by the other Party, 
including its policy objective, its amount, and any measures taken to limit the potential 
distortive effect on trade.  

  
6. On the basis of the consultations, the responding Party shall endeavour to eliminate or 

minimise any adverse effects of the subsidy, or the particular instance of government 
support related to trade in services, on the requesting Party's interests.  

  
Article 16.10: Confidentiality   

When providing information under this Chapter, a Party is not required to disclose confidential 
information.   
  
Article 16.11: Exemptions   

Nothing in this chapter shall prevent a Party from subsidising its healthcare or education 
sectors, or from operating a public, regulated monopoly, provided it notifies the other Party in 
advance of its intention to do so.  
  
  
 
 

Shanker Singham  
14 January 2025 


